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The Boston 
Check System. 


The latest official act 
the Boston Clearing 
House Association their progres- 
sive movement establish par 
check collection system throughout 
New England embodied the reso- 
lution adopted June 6th, which 
print elsewhere, that and after 
June 15th checks drafts drawn 
banks New England, which are 
stamped Payable Boston New 
York Exchange,” some similar 
phrase, shall not received de- 
posit for collection the members 
the association any institution 
clearing through member. 

The large majority the banks 
New England remit the Boston 
Clearing House par for checks and 
drafts drawn them which have 
been exchanged and forwarded 
the clearing house such banks for 
payment; but few banks have re- 
fused co-operate the system, and 
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have insisted upon making charge 
for remitting for drawn 
themselves, while the same time 
enjoying the benefits the par sys- 
tem obtaining payment checks 
deposited with them, drawn other 
New England banks, free charge. 

obviate the necessity paying 
these banks for remitting for checks 
drawn upon themselves, the Boston 
Clearing House have had contem- 
plation—we not know whether 
not they have heretofore put the plan 
into practice—the collection such 
checks the express companies, 
which, presenting them the coun- 
ter the bank, would entitled 
demand the cash the place pay- 
ment, and thus deprive the drawee 
bank the opportunity paying 
its own exchange and making 
charge therefor. counter move 
this, certain banks New England 
have had stamped upon the checks 
drawn upon them their customers 
the words Payable Boston 
New York Exchange,” 
and Albany some simi- 
lar phrase, thus planning and con- 
triving circumvent the necessity 
paying cash over theircounters ex- 
press company collectors and retain- 
ing their ability make charge for 
the exchange which they issue pay- 
ment. 

But the astute advisory council and 
managers the Boston Clearing 
House have demonstrated that they 
are not hoodwinked any 
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such device. Taking down from the 
library shelf the Negotiable Instru- 
ments Law which force Mas- 
sachusetts, they have once seen 
that one the requisites nego- 
tiable instrument that must 


and that check made payable 
Boston New York Albany ex- 
change does not meet such require- 
ment, and hence not negotiable 
instrument. This being the case, 
there more reason, they have 
argued, why checks made payable 
exchange should received de- 
posit and their collection undertaken 
the clearing house than they 
were made payable cabbages. The 
clearing house, therefore, having 
reached the conclusion that checks 
this kind, not being payable money, 
are not negotiable, the decision fol- 
lowed taboo such checks pro- 
hibiting them from being received 
deposit for collection any mem- 
ber the association any bank 
clearing through such member; and 
the resolution June puts such 
deeision into effect. 

This perfectly sensible way 
looking instruments this char- 
acter, and scientific way squelch- 
ing and putting them out circula- 
tion. 


Cashing Checks often happens that 


for travelling salesmen 


commercial houses are authorized 
their concerns, not only sell goods, 
but collect accounts due cus- 
tomers the house. Frequently, 
when this the case, checks will 
given such salesmen payable the 
order the house, instead actual 
money, and then, when the salesman 
wants ready money, will often 
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think himself entitled indorse the 
check the name his principal, 
and have cashed local 
But the rule law has been 
lished number cases, the 
grief local banks which have cashed 
such checks where the salesman has 
absconded with the proceeds, that 
agent empowered collect accounts 
and receive money and checks 
able his principal, has authority 
indorse the checks. Inthe Banking 
Law Journal for December, 1898, 
page 685, published article 
dealing with this question detail 
with reference the decided 

the present number publish 
late decision the supreme court 
Minnesota dealing with another case 
this kind. this case the bank 
was exonerated from liability 
commercial house for having cashed 
check payable its order, indorsed 
its salesman who absconded. The 
distinguishing feature the present 
case that the ‘salesman’s authority 
indorse the check was established 
—not the law, for have just 
seen the rule that authority 
collect does not include the in- 
dorsement checks the principal, 
taken collection; nor express 
authority from the principal, for that 
was limited collecting accounts 
and selling goods, but—by practice 
indorsing such checks, with the 
proceeds which the salesman would 
appear the market and purchase, 
well sell goods for his house. 
This permitted practice held es- 
tablish the agent’s authority in- 
dorse the check question, even 
was conferred upon him, and ren- 
der such indorsement valid transfer 
the bank. 
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Alternative invite the attention 
especially those 
who have been following our lately 
completed series articles alter- 
native and trust deposits, three 
recent decisions, the courts Con- 
necticut, lowa and Minnesota respect- 
ively, illustrating phases the sub- 
ject gifts and trusts bank de- 
posits. 

the Connecticut case, mother 
had deposited money savings 
bank and taken book the name 
her daughter and herself, 
possession which she re- 
tained was her intention re- 
tain control the money during her 
life, and have such form that 
her death her daughter could draw 
it. The money was put this form 
pursuant the advice the bank’s 
oficers, who supposed would have 
the effect desired. But the sequel 
shows, and many our readers 
would conclude from the series de- 
cisions have already published, the 
bank’s officers were wrong their 
conception the law, and gave erro- 
neous advice. When the mother died, 
the whole deposit held belong, 
not the daughter, but the moth- 
er’s estate. She had made effect- 
ive gift, either the whole half 
it, her daughter during life, and 
thetransaction characterized mere- 
attempted testamentary dis- 
position the money, which was 
void, because not accordance with 
the statute wills. 

the lowa case which publish, 
one John Brown had deposited muney 
and taken certificate deposit pay- 
able and Mary Brown,” 
Mary being John’s wife. Mary held 
the certificates, but 
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not sole owner, for John still re- 
taine« control and ownership, his de- 
sign being have control while liv- 
ing, and that upon his death the 
money should pass immediately 
his wife. When John died, the ques- 
tion arose what, any, title, had 
Mary the money, which the bank 
had paid the executor John? 
The court found that during life there 
was joint ownership the deposit 
Mary and John, indicated 
the certificates, but that there had 
been gift John Mary his 
half during his life; that Mary was 
entitled her half, but John’s half 
belonged his estate. 

The reader will note the distinction 
between the Connecticut and Iowa 
case the matter title deposit 
put two names jointly. both 
cases, deposited money and had 
deposit made payable and 
evidenced the one case pass 
book, and the other certificate. 
both cases, the depositor’s inten- 
tion was retain control while liv- 
ing, and upon death, that the money 
should But the Connecti- 
cut case, while held have re- 
tained sole ownership during life, 
that the whole deposit went her 
estate her death, and none 
the Iowa case, the other 
hand, the joint form deposit held 
have indicated joint ownership 
during life both and immedi- 
ately vesting undivided half inter- 
est that when died his 
tate only received his half, the other 
half belonging 

The Minnesota case published 
this number, involves gift de- 
posit standing the name the 
donor. The question involved the 
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effectiveness alleged gift, the de- 
posit being claimed both 
and garnishing creditor the 
donor. Donor and donee were mother 
and daughter. The mother had re- 
ceived money will from deceased 


husband, which she deposited bank 


her own name. portion this 
deposit she drew and gave in- 
valid daughter. The remainder 
the deposit was the subject 
pute. When the bank with her 
other daughter, the donee, the mother 
expressed purpose give this re- 
mainder the donee, and instructed 
the cashier make out the necessary 
writings enable The 
cashier wrote out power attor- 
ney from mother daughter author- 
izing the daughter, the mother’s 
name, draw the money from the 
amount time. The mother knew 
nothing the legal effect the in- 
strument, but executed supposing 
her intent give the deposit her 
daughter had been eflected that 
act. The cashier continued the de- 
posit the mother’s credit the 
bank’s books, but gave check book 
the daughter. The mother left the 
city immediately after, and the daugh- 
ter drew out money, from time 
time, checks filled out the cash- 
ier, which she signed her mother’s 
name, herself agent. Both 
mother and daughter were ignorant 
the legal effect the power at- 
torney the check book, and sup- 
posed the gift had been completed. 

The court sustains the giftasacom- 
pleted one, holding that enough was 
done the mother constitute 
delivery the subject the gift, and 
acceptance the daughter. 


The frequency with which cases in. 
volving gifts and trusts bank de. 
posits arise, followed decisions 
the courts respecting them, not al- 
ways harmonious, makes the subject 
one peculiar interest bank 
cers who, their daily practice, are 
confronted with questions this na- 
ture. 


Tax The New York legislature, 
this year’s session, ma- 
terially amended the Tax Law with 
reference the taxation state 
and national banks, savings banks, 
trust and insurauce companies. The 
law savings banks, trust and 
insurance companies 
and commented upon the April 
Journal. The law amending the tax 
law state and national banks 
was published the May Journal, 
but was not then commented upon. 
brief word comment will now 
made. 

Previous 1901, shares state 
and national banks were assessed 
the regular rate for state and local 
purposes their actual market 
value, less proportionate deduction 
for real estate, and each shareholder 
was entitled all deductions allowed 
law assessing other personal 
property. Theshares were included 
the tax valuation the personal 
property the stockholders the 
tax district where the bank was lo- 
cated, whether the stockholder resid- 
there not. The real estate 
the bank was assessed, where situated, 
for state and local purposes. the 
collection taxes assessed against 
bank stock, the banks were required 
retain any dividend declared the 
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shares until the delivery the tax 
collector the tax-roll and warrant 
the current year, and within ten 
days thereafter pay the collect- 
much the dividend was 
necessary pay any unpaid taxes 
the stock. The tax was made 
lien the shares until payment, 
and transfers the stock were sub- 
ject the lien 

Under the law, 1901, 
real estate the banks still assess- 
able, where situated, for state and 
local purposes, but place what 
the shareholders formerly had pay 
there now provided tax per 
cent. for local purposes the value 
the shares, determined adding 
together capital stock, surplus and 
undivided profits; and 
value deduction permitted for 
real estate owned the bank, 
for the personal indebtedness the 
holders the shares Shareholders 
are assessed, formerly, not the 
district their residence, but the 
district where the bank located. 
This per tax lieu all 
other taxes the shares for state, 
county local purposes, and mort- 
gages, judgments and other personal 
property owned the banks, the 
value which enters into the value 
the shares, also exempt. the 
matter the collection taxes 
upon bank shares, the hank now 
required collect the tax from the 
several owners, and pay the coun- 
treasurer, given lien for 
reimbursement, not only upon the 
but upon all property the 
shareholder which in, may come 
to, its hands. 

Shareholders state and national 
banks from now on, therefore, will 
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have pay per cent. the value 
their shares, without deduction 
even for real estate taxed the bank 
and entering into their value, where 
formerly,they paid the regular tax rate 
upon the value their real 
estate deduction and other deductions 
allowed upon personal property. 
Whether the provision denying 
bank stockholders deduction 
personal indebtedness, which al- 
lowed holders personal property 
generally, will run counter, far 
the national banks are concerned, 
the act congress requiring equality 
taxation with other moneyed cap- 
hands individual citizens, 
remains seen. The question will 
probably come before the courts with 
reference this provision the 1901 
law. 

Additional the change therate 
taxation upon bank stock 
change the provisions col- 
lection the tax. The former law, 
have seen, required the banks 
retain and pay the tax out divi- 
dends, and the tax was alien the 
shares. But, suppose bank declared 
dividends. know, for example, 
one very enterprising bank the 
lower part the has paid 
dividends since was organized, 
ten years ago, but has retained all its 
surplus earnings undivided prof- 
they now considerably exceed 
the amount the original capital. 
such case, there would fund 
out which the bank would au- 
ercise agency for the collection 
payment the tax, and the city 
county authorities would compel- 
led collect from the shareholder 
some Other method. case recently 
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arose the New York courts where 
one the up-town national banks 
New York city did not pay the tax 
upon the shares owner who re- 
sided New Jersey, and when the 
city brought action against the 
New Jersey non resident stockholder 
recover judgment for the tax, the 
appellate division denied relief, hold- 
ing that while the shares were liable 
way foreclosure and sale, the 
tax was not personal debt the 
shareholder, and personal action 
could maintained against him 
therefor. This case interesting, and 
full report will found else- 
where this number. 

But now, under the new law, in- 
stead the bank being compelled 
collect and pay the tax out divi- 
dends merely, which former provision 
was based the blind supposition 
that all banks pay dividends, the re- 
quirement that the bank must col- 
lect the tax from the several owners— 
how get it, whether from divi- 
dends, stock, otherwise, not 
must pay the 
county treasurer, with penalty for 
failure pay. 

the general subject laws for 
the taxation corporations, call 
attention instructive compara- 
tive summary the laws, enacted 
May 1901, the four states 
New York, Massachusetts, Pennsyl- 
vania and New Jersey, prepared 
Robert Harvey Whitten, D., soci 
ology librarian the New York State 
Library, which have published 
this number. This summary gives 
brief review the several systems. 
any our readers desire, addition, 
more full summary, states, 
well compilation corporation 
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tax statutes containing the tax 
laws applying specifically corpora- 
tions and such laws general na- 
ture are necessary give com- 
plete view the method taxing 
corporations states named, 


‘application should made the 


New York State Library, Albany, 
for Bulletin 61. 


note the enactment the 

Pennsylvania legislature the 
uniform Negotiable Instruments Law. 
The act was approved May 16, 1901, 
take effect September1,1901. The 
text the law the same the 
New York law, which are using 
the basis for our series articles, but 
the section numbering different; 
and the provisions the New York 
act governing notes given for patent 
rights and for speculative consider- 
ation are not included. The 
are inserted the end the 
Pennsylvania law, while the New 
York law they begin the act. 


Chattel Mort- Banks frequently take 
curity Aninteresting case 
reported this number, from Min- 
nesota, illustrating point liability 
bank warrantor the secur- 
ity purchaser thereof. chattel 
mortgage certain meats was exe- 
the meats, agent the bank, rep- 
resenting them good quality 
and condition. The purchaser gave 
his check payment, which the mort- 
gagor transferred the bank. The 
meats were bad and payment the 
check was stopped. The bank there- 
upon sued the purchaser drawer 
the check. holds that the 
bank was warrantor the meats 
and not bona fide holder the check; 
hence could not recover from the 
drawer thereon. 


THE NEGOTIABLE INSTRUMENTS LAW. 


COURSE STUDY 
THE 


NEGOTIABLE INSTRUMENTS LAW. 


ENACTED NEW YORK, CONNECTICUT, FLORIDA, VIRGINIA, MARYLAND, MAS- 
SACHUSETTS, WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEE, WISCON- 
SIN, NORTH DAKOTA, RHODE ISLAND AND THE DISTRICT COLUMBIA. 


Embracing special reference to the changes thereby wrought in the former law of the 
subject all the above states—Commenced June number. 


enacted New York, the Nego- 
tiable Instruments Law divided into nineteen 
articles follows: 

General Provisions (Sections 

Negotiable Instruments: Form 

pretation (20—42) 

Consideration (50—55) 

Negotiation 

Rights holder 98) 

Liabilities parties 

Presentment for payment (130—148) 
Notice dishonor 

Discharge (200—206) 
Bills exchange (210—215) 


Acceptance (220—230) 

Presentment for acceptance (240—248) 
Protest (260—268) 

Acceptance for honor 

Payment for honor 

Promissory notes and checks (320—325) 


Notes given for patent rights (330—332) 
Laws repealed; When takes effect (340— 

The provisions the law naturally fall under 
four general classifications. 

General Provisions. 

Negotiable Instruments General. 

Bills Exchange. 

Promissory Notes and Checks. 

The text the law the all the 
states (with some slight exceptions which will 
noted) but the numbering the sections, 
and some states the articles,is not uniform. 
There is, however, the same continuity ar- 
ticles and text, except that some instances 
“General Provisions” follow, instead precede, 


the remainder the act. following this 
course study with reference the New York 
act, above outlined, the reader each state 
can apply the same the his own state. 


NEGOTIABLE INSTRUMENTS 
GENERAL. 
ARTICLE (Continued.) 


The next section considered 
provides the liability indorser 
upon paper negotiable delivery. 
follows: 


Section 117. Liability Indorser 
Where Paper Negotiable Delivery.— 
Where person places his indorsement 
instrument negotiable deliv. 
ery, incurs all the liabilities 
indorser. 


have heretofore seen that there 
are two modes transferring nego- 
tiable paper—by delivery, when pay- 
able bearer; indorsement the 
holder, completed delivery, when 
payable order. Now, sometimes 
happens that man, holding nego- 
tiable instrument payable bearer 
will, unnecessarily far effect- 
ive transfer concerned, place his 
own indorsement upon it, the act 
transferring it. Generally will 
this inadvertently, intentional- 
but under mistake the legal 
necessity therefor; sometimes will 
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make the indorsement request 


the one whom transfers it. 
However this may be, the liability 
which thereupon incurs, pro- 
vided section 117, not alone the 
warrantor liability one who nego- 
tiates instrument delivery, but 
the same liability incurred 
one who indorses paper payable 
order. 

The general liability indorser, 
‘we have seen, runs all subsequent 
holders due but attentive 
consideration certain other sections 
the act will make appear that the 
indorser’s liability provided sec- 
tion 117, far extends all 
subsequent holders due course, 
incurred only indorser blank 
paper, while one who in- 
dorses paper special 
indorsement, incurs indorser’s lia- 
bility only special indorsees who 
make title through his indorsement, 
and not subsequent holders due 
course who take title delivery 
alone. This distinction important 
note. 

That may get the exact legal 
effect section 117, and certain 
other sections the act with which 
may appropriately grouped, let 
here bring into view section 60, 
which provides that “if payable 
bearer, instrument negotiated 
delivery”; section 28, that in- 
strument payable bearer (1) 
named therein bearer; (3) when 
tious non-existing person, and such 
fact was known the person making 
payable; (4) when the name 
the payee does not purport 


the name any person; (5) when 
the only last indorsement in- 
dorsement and section 70, 
that instrument, payable 
bearer, indorsed specially, may 
nevertheless further negotiated 


-delivery; but the person indorsing 


specially liable indorser only 
such holders make title through 
his 

Reading these four sections, 28, 60, 
and 117, together, they lead the 
following conclusions: 

bearer when payable one 
the five following ways: Bearer; 
bearer; fictitious non-existing per- 
son, known such; payee not 
person’s name (i. e., place 
thing); only last indorsement 
blank. (Sec. 28.) 

these five ways) negotiable 
delivery. (Sec. 60.) 

one these five ways) and then in- 
dorsed specially, also further ne- 
gotiable delivery. (Sec. 70.) Am- 
plifying this, bearer paper cannot 
restricted changed pa- 
per subsequent special indorse- 
ment, but will still pass delivery: 
g., (1) check payable bearer, in- 
delivered innocent for value, 
gives good title; (2) check payable 
then indorsed specially lost 
livery for value, gives good 
title. said this case that 
paper, because the only last in- 
dorsement not blank, but special, 
hence cannot acquire good title 
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delivery only, the answer is, first, the 
last indorsement before the special 
indorsement was blank, hence 
brings such instrument within the 
permission section further 
negotiation delivery, notwith. 
standing special indorsement. 

Where person indorses paper 
negotiable delivery (i. paper 
payable bearer one the five 
ways stated, bearer paper which, 
though specially indorsed, still ne- 
gotiable delivery) incurs all the 
liabilities indorser. (Sec. 117.) 

But above liability, far 
runs all subsequent holders due 
course, limited indorsement 
blank, for where person indorses 
bearer paper specially, liable 
indorser only such holders make 
title through his indorsement. Sub- 
sequent holders delivery such 
specially-indorsed bearer paper can- 
not hold him liable indorser. (Sec. 
70.) 

now come section 118, which 
provides the order which indorsers 
are liable. 

Section 118. Order Which 
ers Are Liable.— respects one an- 
other, indorsers are liable, prima tacie, 
the order which they indorse; 
but evidence admissible show 
that between among themselves 
they have agreed otherwise. Joint 
payees joint indorsees who indorse 
are deemed indorse jointly and 
severally. 

negotiable instrument not paid 
maturity, and the holder who has 
taken the necessary steps preserve 
their liability, pay- 
ment the indorsers the instru- 
One them pays it, and then 
he, inturn, wants reimbursement from 
some This brings 
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the question the liability indors- 
ers among themselves. The gen- 
eral rule the law merchant that 
where several persons indorse bill 
note succession, they are liable 
each other the order which 
they indorse; the indorsement im- 
ports successive and several, and 
not joint obligation, whether the 
indorsements for accommodation 
for value received, unless there 
outside agreement different from 
that imported the 
but when the successive indorsements 
are for accommodation other par- 
ties, the indorsers for accommodation 
may make agreement jointly 
and equally bound, the burden being 
the one who asserts such agree. 
ment, prove it. the case in- 
dorsements joint payees joint 
indorsees, however, here, under the 
law merchant, they are not regarded 
successive indorsers, but jointly 
liable only. 

The Negotiable Instruments law, 
section 118, perpetuates the law mer- 
chant the particulars above set 
out, except that changes the law 
merchant which made joint payees 
indorsees who indorse only jointly 
liable, the provision making them 
jointly and severally liable. The ex- 
act effect this change will point- 
out later. 

Section 118 provides that re- 
spects one another, indorsers are 
ble, prima facie, the order which 
they The act, see, 
makes distinction between indors- 
ers for value and accommodation in- 
dorsers. the absence out 
side agreement, accommodation in- 
dorsers, well indorsers for value, 
are liable one another the order 
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which they sign the paper. This 
rule which two more parties, sign- 
ing for friend, frequently not heed, 
often the sorrow the one ones 
who happen sign first. Mr. 
ample, desires raise money ex- 
tend debt, and makes his negotiable 
promissory note for that purpose, 
which, can obtain thereon the 
indorsement one more responsi 
ble parties, will acceptable his 
creditor, present prospective. 
accordingly approaches Messrs. 
and asking them indorse for ac- 
commodation, which out pure 
friendship they do, feeling that Mr. 
will take care the paper, and the 
possible contingency that does not, 
there will three them shoulder 
the burden. But they make agree- 
ment that effect; they merely in- 
dorse the paper presented 
them, Mr. first, then Mr. then 
Mr. Mr. thereupon negotiates 
his paper, and maturity fails 
pay it. The holder thereupon looks 
for payment Mr. pays it, 
and under the law has recourse for 
the full amount upon both and 
pay the whole amount 
stead, then, each contributing 
third, the unfortunate Mr. who 
happened indorse the paper first, 
must bear the whole burden; this, be- 
cause there was contrary agree- 
ment between them, and because such 
the liability imported from the or- 
der indorsements alone This has 
been the rule the law merchant for 
long while, and perpetuated 
the Negotiable Instruments law. (See 
for illustrative case, the Banking 
Law Journal for April, 1897, pp. 
175, 215.) 
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view this rule law, the order 
which two more accommodation 
parties indorse negotiable paper 
important matter between them- 
selves, showing the necessity each 
transaction this nature that they 
should make agreement for contri. 


bution. 


Such agreement provided for 
section 118, which, after providing 
that, respects one another, 
ers are liable, prima facie, the order 
which they indorse, continues: 
evidence admissible show that 
between among themselves they 
have agreed 

course, the case successive 
indorsers for value, there occa- 
sion for such agreements; each in- 
dorsee, paying value, expects 
pel his indorser pay him fully, 
the instrument finally rests, uncol- 
lected, his hands; only the 
case two more parties, indors- 
ing for accommodation another, 
that the idea contributing pay 
the instrument, the principal debtor 
does not, springs up. 

The final clause section 118 
follows: payees, joint in- 
dorsees who indorse, are deemed 
indorse jointly and 

This changes the law merchant 
the extent making what was for 
merly joint liability only, joint 
payees indorsees who indorse, 
joint and several liability. That 
say, instead the holder nego- 
tiable instrument seeking recourse 


upon such joint indorsers, being com- 


pelled sue all jointly, can, 
his option, sue any one them sev- 
erally. far the liability be- 
tween themselves concerned, one 
two joint and several indorsers who 
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pays negotiable instrument enti- 
tled contribution from his co- 
indorsers; his case different from 
that successive indorsers, for 
there the obligation several and 
not joint. 

Article VI., upon the liabilities 
parties, concludes with the following 
provision: 

Section 119. Liability Agent 
Broker.—Where broker other 
agent negotiates instrument with- 
out indorsement, incurs all the lia- 
bilities prescribed section 115 
this act, unless discloses the name 
his principal, and the fact that 


acting only agent. 


The liability prescribed section 
115, have seen, the warrantor 
liability imposed upon those who ne- 
gotiate instrument delivery 
qualified indorsement, the war- 
ranty being that the instrument 
genuine and all respects what 
purports be; that the warrantor 
has good title; that prior parties had 
capacity contract, except the 
case public corporate securities, 
and that the warrantor has 
edge any fact which would impair 
validity render the instrument 
valueless. When the negotiation 
delivery only, this warranty ex- 
tends only the immediate trans- 

section 119 the same 
imposed upon agent broker 
upon owner, negotiating in- 
strument, where the agent does not 
disclose the name his principal and 
the fact that acting agent. 

This section covers the extensive 
business carried note brokers, 
who market commercial paper, and 
the same liability was imposed 
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the courts before the enactment the 
Negotiable Instruments Law. 
free from personal liability, the note 
broker must disclose the principal for 
whom acts the sale commer- 
cial paper and the fact that act- 
ing agent; otherwise will un- 
derstood sell his own, and 
warrant genuineness, title and the 
other matters warranty set out 
section 115. 


ARTICLE VII.—PRESENTMENT FOR Pay- 


gotiable instrument its maturity, 
when the purposes for which was 
brought into existence have been 
served, the final essential its his- 
tory. with this end view that 
issued, negotiated from hand 
hand, and value given for each 
successive taker; or, issued 
the payee gift, its payment 
what makes worth the giving. 

The contemplation the parties 
that this payment will made 
the principal debtor, party prima- 
rily liable the instrument; and 
this done, then the matter ended. 
But, unfortunately, numerous in- 
stances the principal debtor, for one 
reason another, defaults fails 
make payment, and then, where the 
instrument has passed through more 
than one hand, and has, addition 
primary debtor, other parties 
secondarily liable thereon, most 
often the case, becomes necessary 
for the holder look for payment 
these other parties. But their liabil- 
ity, not being absolute, but contin- 
gent and conditional upon due pre- 
sentment and notice them dis- 
honor, the holder, pre-requisite 
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compelling payment them, must 
have observed complied with the 
requirements the law governing 
these matters. the primary debtor 
was the only party liable the case, 
needed. But hold the parties sec- 
ondarily liable, such drawer in- 
dorsers, the law merchant has estab- 
lished certain requirements pre- 
sentment, and concerning notice 
dishonor, which are now crystallized 
into statute and embodied Articles 
VII. and VIII. the Negotiable In- 
struments Law, that, complying 
with these requirements, the holder 
puts himself position enforce 
payment from the parties secondarily 
liable the instrument which the 
principal debtor has failed pay. 

The first provision Article re- 
lates the effect want demand 
the principal debtor. fol- 
lows: 


Section 130. Effect Want De- 
ment for payment not necessary 
order charge the person primarily 
liable the instrument; but the 
instrument is, its terms, payable 
special place, and able and 
willing pay there maturity, 
such ability and willingness are equiv- 
alent payment upon his 
part. But except herein otherwise 

rovided, presentment for payment 
necessary order charge the 
drawer and indorsers. 


This indicates, have already 
pointed out, that the requirement 
presentment for payment one made 
view there being parties the 
instrument, addition the princi- 
pal debtor, who are contingently lia- 
ble pay upon due presentment and 
notice, the party primarily liable 
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does not. The necessity present- 
ment has reference looking for pay- 
ment such parties, the 
ment not paid the principal 
debtor. there are such parties, 
contingently liable the instrument, 
.then there legal necessity for 
presentment Take the case 
promissory note madebyAtoB 
the primary debtor and the 
payee and owner. The only party 
liable pay the instrument the 
primary debtor, who has promised 
pay such case presentment 
for payment (by not necessary 
charge the person primarily liable 
(A) the instrument.” Ordinarily, 
such case, where the instrument 
does not specify place payment, 
payment, or, theinstrument made 
payable particular place, have 
the money that place the time 
fixed for payment; and fails 
this, without making any present- 
ment, can immediately bring suit 
the instrument enforce payment 

Concerning specification par- 
ticular place payment, the act pro- 
vides: the instrument is, its 
terms, payable special place, and 
(A) able and willing pay 
there maturity, such ability and 
willingness are equivalent tender 
payment upon his Suppose, 
for example, A’s note made 
payable the First National Bank 
New York, and the day maturi- 
has funds deposit that 
bank sufficient amount pay the 
note. Under the Negotiable Instru- 
ments Law, shall see sec- 
tion 147, where the instrument 
made payable bank equiva- 
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lent order the bank pay 
the same for the account the prin- 
cipal debtor then, has 
sufficient funds with his bank and has 
ordered the bank pay the note 
presents the note the bank, well 
and good. does not, what 
theconsequence? Aisnot discharged, 
for the primary and only debtor, 
the case are considering. 
But brings suit against 
chooses, without making presentment, 
proof his ability and 


willingness pay the place 
payment—his having money 
the bank the time maturity 
being equivalent tender pay- 
B’s recovery interest the note, 


entitled will the face the 
note, and he, himself, will obliged 
pay the court costs. such 
case, not only must have the 
money bank maturity the 
note, but must keep there. 
maker put money bank sufficient 
pay his note when due and gave 
instructions pay upon presenta- 
tion, but the note not having been 
presented maturity, the maker 
thereafter withdrew the funds and 
did not bring the money into court, 
was held, suit the owner 
against the maker, that the former 
was entitled judgment for princi- 
pal, interest and costs. 

mary debtor instrument con- 
hold him liable,to present him for 
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payment; except that where the 
strument made payable bank 
other place, and the primary 
debtor has funds there with direc- 
the holder’s interest make present- 
ment such place, the easiest 
and most sensible and economical 
way getting his money, for there 
is, such case, legal tender 
payment staring him the face, 
refusing receive, and forfeiting the 
interest which the money would 
otherwise earn from maturity; and, 
adopts the alternative en- 
forcing payment through the courts 
must, himself, pay the court costs. 
Furthermore, even where the instru- 
ment not payable particular 
place, and assuming the principal 
debtor the only party liable 
the instrument, also the 
holder’s interest make present- 
ment him for payment matur- 
ity, and this the general business 
practice. There are many 
between the cup and the lip, and 
commercial debtor often found 
solvent one day and bankrupt the 
next, that good business policy dic- 
tates, even though the law does not 
require, presentment for payment 
the primary debtor upon the day 
maturity that the instrument may 
once satisfied and discharged, 
failing this, that prompt legal 
steps against the debtor and his 
property may taken save the 
amount the holder before too 
late. 

The non-necessity for presentment 
legally, even though may ad- 
visable commercially, is, have 
seen, confined recourse upon the 
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principal debtor. But where there 
are parties other than the primary 
debtor who are contingently liable 
the instrument, which the case 
the large majority negotiable 
instruments, not only the 


holder’s interest commercially, pre- 


sent the instrument for payment, but 
afterwards look for payment such 
other parties the event default 
making payment the principal 
debtor. this, the concluding 
sentence section 130 provides: 


“But except herein otherwise 
rovided, presentment for payment 
necessary order charge the 
drawer and 


The drawer and indorsers are, 
thing, the parties not pri- 
marily, but secondarily contin- 
gently liable pay the instrument, 
the principal debtor does not. 
charge them, the general rule is, pre- 
sentment for payment necessary 
and the provisions Articles VII and 
VIII which are about take up, 
deal with the various details involved 
this matter presentment. There 
are some instances, course, where 
presentment for payment not nec- 
essary charge drawer indor- 
ser, and these are covered the 
words herein otherwise 
139, presentment for payment not 
required order charge the draw- 
require that the drawee acceptor 
will pay the instrument; section 
140, presentment for payment not 
required order charge indor- 
ser where the instrument was made 
accepted for his accommodation, 


and has reason expect that 
the instrument will paid 
sented; section 142 certain cases 
are stated which presentment for 
payment dispensed with; and 
section 322, the rule presentment 
for payment, far the drawer 
discharge him only the extent 
the loss caused delay 
sentment within reasonable time 
after issue. All these exceptional 
matters will taken regular 


serve the broad general rule that, 


otherwise provided, present- 


ment for payment necessary or. 
der charge the drawer and in- 
dorsers, and proceed the follow- 
ing sections Article VII, which pro- 
vide the detailed rules governing pre- 
sentment for payment. 


Presentment Where the 
Instrument Not Payable 
mand.—Where the instrument not 
payable demand, presentment must 
made the dayit fallsdue. Where 
payable demand, presentment 
must made within reasonable 
time after its issue, except that the 
case bill exchange presentment 
for payment will sufficient made 
within reasonable time after the 
last negotiation thereof. 


The Negotiable Instruments Law 
has separated negotiable instruments 
into two classes with reference 
their time payment—those payable 
demand and those payable 
fixed determinable future time (sec. 
20), and has defined the instruments 
which belong each class, section 
providing when instrument pay- 
able determinable future time 
and section when payable de- 
mand. 
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The section which are now con- 
sidering, 131, provides the rules gov- 
erning the time presentment for 
payment instruments belonging 
both these classes. first pro- 
vides that where the instrument 
not payable demand” (in other 
words, when payable fixed 
determinable future time) 
sentment must made the day 
falls later section, 145, 
the time maturity—i. e., the day 
the instrument falls due—is regulated 
provision that every negotiable 
instrument payable the time 
fixed therein without grace, and 
pointing out the day 
when the time fixed the instru 
ment falls upon Sunday holiday. 
When come that section 
will note certain exceptions the 
rule that negotiable instrument 
payable 
which have been made several 
the states the enactment the Ne- 
gotiable Instruments Law with refer- 
erence particular kind instru- 
ment. 

After providing for presentment for 
payment where the instrument not 
payable demand, section 131 next 
provides for such presentment the 
case the remaining broad class 
negotiable instruments those which 
are payable demand. Here the 
provision that presentment 
made within reasonable time 
after its issue, except that the case 
bill exchange presentment for 
payment will sufficient made 
within reasonable time after the 
last negotiation 

Presentment for payment, then 
cept the case bill exchange), 
must made within reasonable 
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time after issue. Concerning prom- 
issory notes, the rule New York and 
some the other states, prior this 
act, was that note payable de- 
mand was security, not 
due until demanded, and which 
indorser remained liable until ac- 
tual demand. this particular the 
Negotiable Instruments Law changes 
the common law such states the 
requirement that charge the in- 
dorser presentment for payment must 
made within reasonable time 
after its issue. 

thecase bills exchange, how- 
ever, presentment for payment, which 
necessary charge the drawer and 
indorsers, will sufficient made 
within reasonable time after the 
last negotiation thereof. But this 
counting reasonable time from last 
negotiation, instead from time 
issue, does not apply checks, al. 
special provision (sec. 322) that 
check must presented for payment 
within reasonable time after its is- 
sue the drawer will discharged 
from liability thereon the extent 
the loss caused the The 
rule presentment for payment 
checks, therefore, the same that 
provided for negotiable instruments 
generally—that is, reasonable time 
after issue—and not present- 
ed, the indorsers will absolutely 
discharged. But not the drawer. 
His case exceptional. make him 
pay the check, there must, course, 
payment some time, differing 
this particular from the primary 
debtor upon promissory note, who 
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can compelled pay without 
any presentment, but mere delay 
presentment does not, ordinarily, 
affect his liability. only where 
suffers some loss damage 
reason the delay and the non-pre- 


sentment within reasonable time 


after has issued his check, for 
example where the bank fails, and 
then discharged from liability 
trate: may issue his check 
who holds for two years without 
presentment the bank. Then the 
bank fails before presentment and 
pays cents the dollar his 
per cent. discharged from li- 
ability the check; for the 
other per cent. can hold him 
liable the bank should close 
and pay 100 cents the dollar 
his deposit, then there would 
delay presenting the check, and 
would have pay the full amount. 
If, the other hand, there should 
total failure the bank which 
had his funds meet the check, then 
would absolutely discharged. 
have now viewed the rule 
presentment for payment charge 
drawer and indorsers where the in- 
strument payable demand, see- 
ing the requirement within rea- 
sonable time,” either after issue 
last negotiation, the case may be. 
But the commercial holder nego- 
tiable instrument may often puz- 
zled know what reasonable 
within which presentment must 
made order save his right 
recourse, need be, upon indorsers 
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and drawer. This question upon 
which courts have differed widely, 
special circumstances the cases be- 
fore them have led the declaration 
time being either within, without, 
the limit; and the only rule upon 
which the courts have agreed that, 
what reasonable time depends 
upon the facts and circumstances 
each particular case. remedy this 
uncertainty, the legislatures 
eral states passed laws fixing 
nite period for the presentment 
mand notes, presentment within that 
period being within 
time; after that period not. Con. 
necticut and Minnesota, for example, 
four-months period was fixed; 
Massachusetts and Vermont, sixty 
days. The Negotiable Instruments 
Law, however, adopts the old, uncer- 
tain and unsatisfactory reasonable 
rule the common law, and 
makes supplant the fixed statutory 
period those states which had es- 
tablished such period, wherein the 
Negotiable Instruments 
since been enacted. are unable 
see any merit rule maturity 
this character system negotia- 
ble instruments wherein certainty 
thechief and think that 
sixty-day four-months period, 
running from issue negotiation, 
the case may be, the end which 
time demand paper would overdue, 
and non-presentment within that pe- 
riod result discharge the parties 
secondarily liable, would far more 
satisfactory and preferable. 


(To continued.) 
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would difficult define the 
duties within the limit time grant- 
for discussion. The board has 
the general superintendence and man- 
agement the affairs the bank 
and far the public concerned 
constitutes the bank. The position 
one trust, and their duties 
trustees are two-fold. First the 
depositors and the 
such exist, and second, the stock- 
holders who are the proprietors 
the corporation. such the 
duty every director present 
every meeting the board and 
see that the board whole care- 


fully obeys the law under which the 
bank organized, and conducts its 
business along the lines prescribed 


thereby the directors vested 
the responsibility for the wise and 
safe conduct the business and 
their duty use ordinary dili- 
gence all matters coming before 
them and acquire general know- 
ledge all the affairs concerning their 
institution. They have absolute 
control over all subordinate officials 
the bank and the right remove 
them pleasure, and the national 
banking act even goes far 
give them the authority remove 
the president pleasure. 
rector has equal authority with his 
colleagues the board, irrespective 
his stockholdings, and the board 
asa whole has power debar 
one from the exercise all his rights 
and even by-law granting them 


such power would effect. 
Directors cannot use their positions 
such advance their own interests 
ests conflict with those their 
trust directors the bank. They 
are personally liable for losses caused 
through their misconduct, their 
wilful violation the law. They can 
only use their authority for the le- 
gitimate purpose banking, such 
functions are specifically granted 
banks their charters, are 
ordinarily performed banks which 
have become established custom. 

The tendency bank directors and 
officials this country, regret 
say, has been ignore the stock- 
holders except about election time. 
England and Canada, where the 
best systems banking the world 
exist, stockholders are furnished 
least once year with complete 
report the condition their 
property ascertained chartered 
accountants, which report enters 
great length into details. 

should the duty the board 
directors every bank em- 
ploying considerable number 
men, each year make investi- 
gation the habits and the character 
their employees. Such investiga- 
tion should placed the hands 
thoroughly reliable, private de- 
tective agency, and should re. 
quired furnish full information 
how the bank’s employes spend 
their time before and after business 
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hours. not infrequently the case 
that bank clerks working for 


meagre salary are given living 


manner entirely inconsistent with 
their financial condition, and finding 
themselves cramped for means keep 
their usual appearance, resort 
the flattering prospects offered 
pool-rooms and bucket shops 

sad reflection upon the effici- 
ency and the official integrity the 
officers the law that such institu- 
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tions flourish the hundred the 
large cities our own state fla. 
grant violation the law and pub- 
lic decency, and the only conclusion 
affairs that the officials selected and 


‘appointed the people execute 


their laws can make more money 
permitting them openly violated 
than the state and various municipal. 
ities can pay them for 
guardians the peace and public 
morals 
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commerce the United States are 
now being made the subject month- 
reports the Treasury Bureau 
Statistics. idea the growth 
this feature the work may 
gathered from the fact that the 
April summary commerce and 
finance contains over 100 tables 
showing commercial movements 
interior centres, traffic the great 
lakes, receipts the Atlantic sea- 
board, trade movements southern 
territory and the Pacific coast, 
and shipments coal, coke, petro- 
leum and other mineral products 
various parts the country. 
many cases comparisons are made 
between the four months ending April, 
1901, and the corresponding period 
last year. Attention also called 
the broadening basis internal 
commerce consequent upon the con- 
version vacant lands into farms 
the northwest and recent mineral 
developments the southwest, which 
sections are now enjoying large in- 
flux population. 

western territory, live stock and 
cereals are leading factors domestic 
trade movements. The live stock re- 
ceipts the five principal markets 
Chicago, Kansas City, Omaha, St. 
Louis and St. Joseph during 1901 
show remarkable gains over last 


year, both regards April and the 
four months ending with April, the 
official receipts cattle, hogs and 
sheep the four months just ended 
showing increase 359,417 head 
compared with the corresponding 
four months 1900. The rise the 
price corn pointed out being 
largely responsible for this 
movement live stock market, 
having become more profitable sell 
corn per cent. above last years 
price than keep the stock such 
high-priced food. 

The commercial movements the 
Atlantic seaboard include grain and 
April, 1901, Boston received 4,092,- 
892 bushels; New York, 9,655,919 
bushels 1,597 bush- 
els, and Baltimore, 6,313,254 bushels, 
making total 24,993,662 bushels 
for those four principal ports. 

southern territory the cotton 
movement the most important, 9,- 
384,947 bales having come 
May 1,1901. thisamount Texas 
alone contributed 
The growth New Orleans 
port isseen the fact that there were 
exported from that city during the 
four months ending May Ist 18,022,- 
363 bushels grain, compared 
with 14,153,127 bushels the four 
months 1900. 
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CHECKS 


What the Courts Have Decided and What the Law Upon 
This Peculiar Transaction. 


man puts his money bank for 
safety and convenience. When hehas 
payments make, instead himself 
paying over the money, the bank acts 
his paying agent and makes the 
payments for him. The instrument 
which orders and authorizes 
the bank pay out his money 
the bank check. Originally, all bank 
checks were made payable bearer. 
Then, the task the bank was com- 
paratively easy. All had do, 
was that the drawer’s signa- 
ture was genuine, and that the de- 
posit was sufficient meet the check. 
But later the custom sprang 
make checks payable named 
payees, their order, and this 
tom, crystallized into law, imposed 
heavy additional burden upon the 
bank—the duty identification. The 
bank had now see that paid 
the right party the mind the 
depositor, for made mistake, 
the loss was its own its only au- 
thority was pay the precise party 
his mind whom ordered 
payment; paid any one else, 
paid its own money. Many cases 
hardship banks have resulted 
from the imposition this legal 
duty. Not only where the bank has 
itself been deceived forgery 
ordinary payee’s name, has had 
suffer, but also where has paid 
fictitious person with whom the de- 
positor supposed was dealing, 


upon forgery the name 
payee another party bearing the 
same name, into whose hands the 
fallen, has the bank had 
stand the loss. 

This illustrates some degree the 
bank’s burden identification. 
There class cases which 
propose touch upon more fully 
this number. These are the cases 
where one man,whom will call Mr. 
Slick, impersonates and assumes the 
name another man, Mr. Rich, for 
example, and going Mr. Gullible, 
bank depositor and lender money, 
says: Mr. Rich, owner house 
and lot number and so; such 
afarm Jones county; the 
trusted employee the Rich Manu- 
facturing Company; the 
payee bank draft payable 
Mr. Rich, which Thus in- 
troducing himself, says: want 
you give your check for this 
draft,” the case may be. Some- 
times, instead going personally 
Mr. Gullible, Mr. Slick, impersonating 
Mr. Rich, will negotiate from dis- 
tance, mail, and Mr. Gullible would 
not know either Mr. Slick Mr. 
Rich should meet either the 
street. 

Again, Mr. Slick and Mr. Rich will 
sojourners distant lands and Mr. 
Slick, learning Mr. Rich’s family af- 
fairs will, when separated from 
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write pitiful letter home Rich’s 
name asking for money. all these 
Mr. Gullible will, the case 
may be, search the title Mr. Rich’s 
real estate, ascertain that 
employed represented, feel sat- 
isfied that the payee the bank 
draft, believe the letter asking 
sistance from his relative. re- 
sult, after the necessary security 
executed Mr. Slick Mr. Rich’s 
name, the bank draft indorsed, 
the request for assistance granted, 
Mr. Gullible will draw his check pay- 
able Mr. Rich which will deliver 
him, will purchase bank draft 
payable Mr. Rich which will 
mail Mr. Slick, the address given 
him the name Rich. Such 
check draft will thereupon in- 
dorsed Slick, Rich’s name, and 
either sold innocent purchaser 
collected from the bank pay- 
ment. Then discovery the fraud 
will follow, and Mr. Gullible, ignor- 
ing his own fault, will seek throw 
the whole blame and loss upon the 
bank payment the purchaser, 
the case may be. 

The important legal question 
thereupon arises, who stands the loss, 
between Mr. Gullible the one 
hand, and his banker the purchaser 
his check the other; and the 
test this whether the check has 
been indorsed by, paid to, the 
person whom Mr. Gullible had 
mind and intended should receive 
payment the man Slick, who stood 
before him, corresponded with 
him, and said was Rich, the 
man Rich, whom did 
sonally know, but only reputation 
the owner property, except 
where Rich was his own relative. 
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This question seems simple enough, 
but, strange say, even the trained 
legal minds judges have differed 
its solution. The bulk author- 
ity (if except where Rich was 
relative, personally known) that 


intended the money should 


Slick, thinking him Rich; 
hence Slick’s indorsement collection, 
Rich, was the precise party in- 
tended and was valid. contrary 
authority* has lately strenuously in- 
sisted that this not so, but that 
Gullible intended the money 
Rich and that payment Slick, in. 
dorsing Rich, was not authorized; 
and further has held that whatever 
the law was before the passage 
the Negotiable Instrument Act, that 
statute has settled this effect. 
this true, the bankers the 
country who have enthusiastically 
advocated the adoption the new 
act have been urging the establish- 
ment new rule which makes 
them liable for every payment 
their depositor’s checks issued one 
man the name another whom 
has impersonated. 

Looking from one side, Gul- 
lible intends his money paid 
Mr. Rich, the owner property 
the salaried employe, whom 
knows reputation, Mr. Rich, 
his relative personally known, and 
when gives sends his check 
Slick, the supposition that 
Slick Rich, such property owner 
relative. has this property owner, 
employe relative mind when 
gives his check. From this stand- 
point, payment to, indorsement 
by, any one other than this property- 


*Rhode Island Supreme Court, 
Journal. 
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owner named Rich would not 
valid accord with his intention. 

But there another side from 
which look it. equally 
Gullible’s intention pay the man 
Slick, who stands before him with 
whom corresponds, thinking him 
Rich, the property owner 
relative. This individual has 
mind the one receive payment. 
gave cash would pay over 
identify the payee his check, 
would identify Slick payee. From 
this standpoint, payment to, in- 
dorsement by, Slick Rich, would 
valid. 

The truth the matter is, there 
are two parties being, while Gulli- 
ble thinks there but one. Rich, 
the property owner his mind, 
but Slick his mind one 
and the same. the truth were 
known neither one would get the 
money. But trick upon 
issues his check to. Slick, and the 
decisions vary according 
reason, the one hand, that in- 
tended pay Slick, supposing 
was Rich, the other, that 
intended pay Rich, supposing that 
Slick was Rich. 

Our space will not permit ex- 
tended discussion which theory 
Gullible’s intention should govern. 
The majority the cases adopt the 
theory that his intention was pay 
Slick seems that this view 
the matter most accords with jus- 
tice. Under this view, the indorse- 
ment by, payment to, Slick Rich, 
would valid chargeable. 

accept this the legal rule, 
being held majority courts, 
then the further question arises, does 
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the Negotiable Instruments Law 
change it? The act provides that 
without the authority the person 
whose signature purports be” 
Rhode Island court, waiving the 
question forgery, says that the 
signature Rich’s name Slick, 
not being made authority the 
person whose signature purports 
be, wholly inoperative and that 
this provision the act settles the 
question. think this doubtful. 
Assuming that Slick the real payee 
who has, for the particular transac- 
tion, assumed the name Rich, the 
act contemplates, and law 
merchant before the act, that party 
may contract assumed name 
and that his indorsement such as- 
sumed nameis valid. The act provides 
that who signs trade as. 
sumed name will liable 
extent had signed his own 
This being so, and the real 
Rich, not being party the instru- 
ment would have power indorse 
think very questionable whether 
the section the act referred oper- 
ates make Slick’s indorsement 
check made payable him Rich, 
without effect. think rather that 
valid indorsement the real 
payee, dealing under assumed 
all events, those courts which hold 
Slick’s indorsement was made the 
precise party intended the check- 
drawer. 

The publication the May Journal 
the decision the Rhode Island 
court upon this subject has excited 
considerable interest among bankers 
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concerning cases this kind. 
therefore publish the following 
pages the various decisions which 
have been rendered upon this transac- 
tion, giving brief outline the 
facts each case, the decision made, 


and summary the reasoning 


the court. These cases will serve the 
double purpose illustrating the 
methods swindlers this direction 
well showing what the courts 
have held concerning the responsibil- 
ity. They will also prove useful 
matter reference, for hundreds 
such cases never get but are 
settled outside arbitration 
agreement, and many more, although 
courts: 

follow this collection decisions 
with case which was submitted 
arbitration between bank and 
positor Wisconsin, disguising the 
names the parties. This will prove 
interest connection with the gen- 
eral subject. 

The collection cases 


IMPERSONATION 
TIVE. 


worth, Kansas, was approached 
person calling himself Daniel Ma- 
loney, and requested write the 
latter’s brother, James Maloney, 
Cincinnati, send him all the money 
could spare. James Maloney had 
brother Daniel, Leavenworth, 
and when received such letter 
purchased two bank drafts New 
York, aggregating $500, payable 
the order Daniel which 
mailed Callahan, with instruc- 
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tions hand Daniel Maloney. Both 
drafts were delivered Callahan 
the impersonator. The real Dan. 
iel was ignorance all this. The 
impersonator indorsed the drafts 
Clarke Co., Leavenworth 
bankers, who afterwards collected 
them. James Maloney sued Clarke 
Co. for the money. 

Decision: Plaintiff cannot recover. 

Reasoning: James sent drafts 
Callahan for the benefit person 
who had claims him whatever, 
believing such person was his brother 
Daniel. Clarke Co. were wise 
responsible for James’ mistake. 

The real Daniel Maloney 
Co., while the impersonator was 
known Callahan that name 
and under that name employed 
lahan procure the money for him. 
Callahan delivered the drafts the 
man known him the name 
Daniel Maloney, and the drafts were 
purchased Clarke Co. upon Cal- 
lahan’s identification the person 
whose order they were made payable 
Maloney.’’ Under the 
cumstances, Callahan could not have 
done otherwise, and what did was 
authorized James. Callahan was 
agent James todeliver the drafts 
the person for whom had procured 
them sent him. Clarke 
Co.’s action was prudent and without 
negligence. While 
Clarke Co. were deceived, was 
not through their own fault and neg- 
ligence, but through the mistake 
James, brought about the dishon- 
esty the impersonator. The drafts 
were sent Callahan James Ma- 
loney delivered the very man 
who received and negotiated them. 


if 


CHECKS IMPERSONATORS. 


Palm Watt, Hun (N. 317. 
Year 


James Raleigh, Texas, assumed 
the name former acquaintance, 
John Gillespie, and wrote letters 
that name the latter’s relatives 
Pennsylvania, representing himself 
Gillespie, and asking assistance. 
Gillespie’s mother purchased bank 
draft New York for $220, payable 
order John Gillespie, and 
mailed John Gillespie, San 
Saba, Texas. The impersonator in- 
dorsed and was negotiated. 
the meantime, the real Gillespie had 
been heard from, and payment the 
draft was stopped. Action Palm, 
purchaser, against Watt and others 
drawers the draft. 

Decision: Drawers not liable,as the 
indorsement was forgery and they 
remain liable the real payee. 

Reasoning: The criminal fraud 
Raleigh induced defendants send 
their check, not him, but John 
Gillespie, whom was made 
payable. There was nor 
intention deliver the check Ral- 
eigh; and when, the crime false 
personation, obtained possession 
the check, acquired authority 
dispose of, indorse it. His in- 
dorsement was forgery and con- 
ferred title. 


IMPERSONATION OWNER 
MONEY INSTRUMENT. 


1876*. 


Year 


Frederick Dodge, Toledo, 
indebtedness for $486.11, which 
mailed the paymaster Cincin- 
nati, requesting check. The certifi- 
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cate was stolen from the mail and 
presented the thief, representing 
himself Dodge, the pay- 
master Columbus. The paymaster 
refused pay unless the holder 
would identify himself Dodge, but 
when told that could identify 
himself the bank, the paymaster 
gave him his check payable Fred- 
erick Dodge, the National Ex- 
change Bank Columbus for $486,- 
11, which the impersonator indorsed 
Dodge’s name and received pay- 
ment the bank. Action the real 
Dodge against the bank. 

Decision: The bank liable, hav- 
ing paid the check forged in- 
dorsement the payee’s name. 

Reasoning: There foundation 
for the claim that the check was 
paid the person whom the draw- 
intended paid, and whom 
designated Dodge, because the 
check was delivered this person 
only his assurance that would 
identify himselt Dodge the 
The intention was order payment 
Dodge, the owner the voucher, 
and was left the bank iden- 
tify the holder the check, 
Dodge. The bank, relying false 
representations, was and 
paid its money the impersonator. 
Not having paid the real payee, 


Note. The fact will noted this case, 
distinguishing from other cases, that while 
the depositor gave his check the impersona- 
tor, payable the name the man imperson- 
ated, was not sure he: was the right man 
and did not intend the bank should pay him 
unless could identify himself such the 
bank. the other cases herein published, 
the drawer dealt with the impersonator, believ- 
ing was the man impersonated. 


i 
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U.S. Nat. Exchange Bank (U. S.) 

Two letters, containing money or- 
ders, had been sent from Austria 
Anton Erben, care the German 
Aid Society, Milwaukee, Wis. One 


Schuman, who acquaintance with 


Erben learned these facts, imperson- 
ated Erben the Society, obtained 
the orders, and was identified the 
Society agent, the post- 
office. The postmaster 
check the National Exchange Bank, 
Milwaukee, payable Erben 
man. Indorsed Schuman Er. 
ben’s name, this check was paid 
the bank Schuman, being iden- 
tified Erben the Society agent. 
Action United States, checkdrawer, 
against bank. 

Decision: Payment authorized and 
bank not responsible. 

Reasoning: The officials, 
upon full inquiry, determined that 
Schuman was Erben and delivered 
him the check, intending the bank 
should pay him the real Erben. 
The question for the bank “For 
whom was this money intended 
the The name but one 
means determining that question. 
this case, the knowledge the de- 
livery this check the bearer, 
after the strict inquiry which the law 
requires, was much stronger means 
identification than mere identity 
name. Without doubt, the post- 
master would have paid currency in- 
hand, rather than bank. 
would not, would very good evi- 
dence neglect, delivered check 
where would not risk cash. Al- 
though drawer and drawee 


innocent, the loss should fall upon 
the one who his act, occasioned it. 


IMPERSONATION OWNER 
REAL ESTATE. 
Bank Shotwell, Kan. Year 
1886. 

Daniel Guernsey, owner land 
Butler Co., Kansas, resided Iowa. 
Animpersonator located 
Kan calling himself Daniel Guernsey, 
obtained mail loan from 
Shotwell executing notes 
and mortgage Daniel Guernsey. 
Shotwell purchased bank draft for 
the loan payable Daniel Guern- 
sey,’’ which mailed Daniel 
sey, Florence, Kan. Shotwell never 
came into personal contact with the 
man. The draft was indorsed 
iel the impersonator 
and was paid him the Emporia 
National Bank, which was 
drawn, upon identification 
man who gave the notes and mort- 
gage. Shotwell sued the Emporia 
National Bank for the amount. 

Decision: The payment was valid. 

Reasoning: The draft was made 
payable and sent false, under the 
belief that was the real, Daniel 
Guernsey, and was the intention 
Shotwell that the person who exe- 
cuted the notes and mortgage should 
receive and obtain payment the 
draft. Although Shotwell was mis- 
taken, the person dealt with was 
the person intended him the 
payee the draft, designated the 
name assumed obtaining the 
loan, and his indorsement was the 
indorsement the payee that 
name. The bank having paid the 
draft good faith, without negli- 
gence, not responsible for the loss. 
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Hoge First Nat. Bank, App. 
Year 1886, 

There were two William Robins, 
one living Chebanse and one 
Lockport, Ill. The latter owned real 
estate near Lockport Robins 
Chebanse wrote one Sanford, law- 
yer, for loan this real estate, 
and after search showing title 
Robins, the loan was ar- 
ranged mail, note and mortgage 
one Hoge, the lender, and bank 
draft the First National Chicago 
payable William Robins purchased 
and mailed him Chebanse. The 
entire transaction was mail and 
the parties never saw one another. 
Robins indorsed the draft which was 
collected from the drawee. After- 
wards Hoge sued the First National 
for the amount. 

Decision: Payment was authorized 
and the bank not liable. 

Reasoning: Sanford and Hoge in- 
tended the draft should paid the 
identical individual with whom they 
who executed the 
note and mortgage for which was 
given. His crime was not forgery, 
but obtaining money false pre- 
tenses. said owned the land 
and was believed. never pretend- 
any other than Robins 
Chebanse. The draft was paid upon 
the indorsement the precise person 
who was the conception and pres- 
ent the mind the drawer and 
sender. Such indorsement was not 
forgery and the payor bank was not 
negligent. 

First Nat. Bank Amer. Exchange Nat. 
B.L.J. 321. N.Y. App. Div. 
Year 1900 

stranger called Denver real 


estate agent and inquired loan 
could obtained certain real es- 
tatein that city which Olive 
Hudson, who resided Texas with 
her husband Hudson, held the 
title. replied that one Bos- 
worth Afterwards 
received letter purporting 
come from Hudson, Fort 
Worth, Texas, applying for the loan, 
and after correspondence, trust 
deed and mortgage were forwarded 
Hudson Fort Worth for 
execution. Shortly after, the First 
National Bank Denver received 
from Fort Worth letter signed 
Hudson, enclosing note and 
trust deed purporting executed 
Olive Hudson and asking 
deliver Mrs. Bosworth upon her 
paying the bank $2,500, less real es- 
tate agent’s commission, and request- 
ing the bank remit the proceeds 
Hudson, Fort Worth. The 
Denver bank, having transacted the 
business, drew its draft 
American Exchange National Bank 
New York for $2,336.90, payable 
warded same mail him Fort 
Worth. The draft was received 
man who was known Fort Worth 
the name Hudson. Upon 
identified the First National 
Bank Fort Worth, the latter 
cashed the draft, indorsed 
Hudson, which was forwarded 
New York and accepted drawee, 
but the fraud was discovered and 
payment was stopped, the real Hud- 
sons not having conducted the trans- 
action. Action the Ft. Worth Bank, 
purchaser, against New York drawee. 

Decision: The purchaser can collect 
from the drawee. 
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Reasoning: The draft 
chased from the person whom 
was sent, and for whom was in- 
tended, and the purchaser acquired 
good title. The fact that Mrs. Bos- 
worth, trick, was induced part 
with her money for worthless note 
and mortgage does not affect the 
question. Mrs. Bosworth supposed 
she was dealing with the husband 
Olive Hudson, owner the prop- 
erty, but this does not alter the fact 
that she gave her money the 
bank, which the bank intended 
and did remit, the draft suit, 
the person Forth Worth 
ing Hudson. The in- 
dorsement was not forged; the 
contrary, was the person 
whose favor the was drawn. 
The note and mortgage was received 
from, and the draft made 
sent to, the identical person who in- 
dorsed it. The fault was with Mrs. 
Bosworth who should have ascer- 
tained the validity the signatures 
note and mortgage. 
applicable that one two inno 
cent parties must suffer the act 
third, who enables the third 
party what hedid, must sustain 
the loss. 

Land, Title Trust Co. Northwestern 
Nat. Bank (Pa. Sup. Ct.) 

Dr. Herman Bissey owned 2352 
Broad street, Philadelphia. One 
Ashley obtained the title papers from 
the doctor, pretending that want- 
purchase, and representing him- 
self responsible conveyancer 
Bissey, applied for $5,000 loan. 
The loan was negotiated and thecon- 
veyancer tock Ashley the Land 
Tifle and Trust Company, introduced 
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him the settlement clerk Bissey, 
mortgage was signed and acknow- 
ledged him Bissey, and Ashley 
received the company’s check, drawn 
itself, the order Herman 
Bissey. check, indorsed 
man was deposited 
and collected the Northwestern 
National Bank. When the fraud was 
discovered the Title and Trust 
pany sued the bank recover the 
amount, contending the in- 
dorsement was forged. 

Decision: The bank not liable. 

Reasoning: The check was issued 
one whom the drawer intended 
designate the payee. The person 
has been paid whom the drawer 
intended payment should made, 
The loss due, not the bank’s 
error failing carry out the 
drawer’s intention, but primarily 
the own error, induced 
the deception previously practiced 
upon it. The check was not paid 
forged indorsement, because issued 
the person whom the drawer in- 
statement the transaction say 
the check was intended for Dr. Bissey 
and alone was entitled receive 
payment. Bissey had more right 
the check than had Ashley. 
had given nothing Under the 
supposed facts which the drawer 
acted, Ashley owned the property, 
executed the mortgage, and was en- 
titled payment. The clear inten- 
tion was pay him, although there 
was mistake the facts 
which the intention was based. Ash- 
ley would have received money, in- 
stead check, had asked for 
it, could have drawn the money 
the banking room the drawer. 
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IMPERSONATION OWNER 


avi. 


Robertson Coleman, 141 Mass 231. 
Year 1886. 


impersonator registered the 
Metropolitan Hotel Boston 
Charles Barney. There was real 
Charles Barney, Swanzey, Mass. The 
impersonator stole horse and car- 
riage, took Coleman, Boston 
auctioneer, and saying was Charles 
Barney Swanzey, the owner, asked 
him sell it. Coleman telegraphed 
Swanzey and received return 
message that Charles Barney was 
responsible and trustworthy man. 
Thereupon sold the team and 
wrote his check for $91.08, payable 
Charles Barney, which delivered 
the impersonator. This the latter 
indorsed Charles and paid 
Robertson, proprietor the hotel, 
for his board, receiving the difference 
cash. Coleman learning the 
theft, stopped payment his check. 
Action Robertson, purchaser, 
against Coleman, drawer thecheck. 

Decision: Drawer liable. 

Reasoning: person’s name the 
verbal designation which 
known, but his visible presence 
surer means identifying him. Cole- 
man gave his check man who 
said was Charles Barney, whose 
name believed Charles Bar- 
ney,and made payable the order 
Charles Barney, intending the per- 
son whom gave thecheck. Rob- 
ertson innocent purchaser for 
value the indorsement the same 
person. Coleman thought the person 
whom gave the check was 
Charles Barney Swanzey, person 
existence, and although was 
mistaken the sort man the per- 
son dealt with was, this person 
was the one intended himas payee, 
designated the name was called 
the transaction, and his indorse- 
ment was the indorsement the 
payee bythat name. Robertson 
purchaser for value and en- 
titled recover. 
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Tolman American Nat. Bank (R. 


Louis Potter, representing himself 
Tolman for loan, giving the resi- 
dence and occupation Haskell 
his Tolman made inquiry and 
finding that Haskell was employed 
and was living agreed. 
Potter, Haskell, gave his note 
Tolman and Tolman gave him 
check onthe American National Bank, 
payable order Haskell. Potter 
indorsed the check Haskell, nego- 
tiated it, and was collected the 
bank. When the fraud was discovered 
Tolman sued for 

aid. 

man. 

Reasoning: The money was paid 
forged indorsement Haskell’s 
name. The doctrine contrary au- 
thorities that the man who 
contract received the check, that 
was intended for him, and there 
was forgery and the bank not 
liable, fallacious. this case, 
Haskell was the person Tolman had 
mind, had satisfied himself 
about Haskell’s responsibility and 
supposed was dealing, not with 
Potter who was before him, but 
with Haskell whom had mind 
and whom Potter falsely personated. 

Furthermore, even the question 
forgery waived, the bank 
liable under the provision the 
Negotiable Instruments 
made without the authority the 
person whose signature purports 
be, wholly inoperative,” etc. 
Waiving the question forgery, the 
payee’s signature here 
one without the authority 
the person whose signature pur- 

orts be,’’ Haskell, and there- 
the advantages the Negotiable 
Instruments Act settling this 
question. 
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controversy between depositor and bank, Wisconsin city, growing 
out check made payable swindler dealing under assumed 
name, and paid the bank, the responsibility for the loss being 
mitted arbitration. The following the record the arbitration, 
all names being disguised, showing the statements and arguments 
the respective sides, and the arbitrator’s decision favor the bank.* 


THE DEPOSITOR’S CASE. 
Arbitrator: 

arbitrator our statement the facts 
the controversy between ourselves 
follows: 

the 13th day November, 
1891, issued our bank check 
the following figures and words, 
wit: 


Wis., Nov. 13, 1891. 

BANK. 
the order John Doe, 
$750 (seven hundred fifty dollars). 
“Black, White 
Black, 


and delivered the same the usual 
course our business person 
who represented himself John 
Doe. this man stranger 
made the check expressly pay- 
able ‘‘to order,” prevent payment 
him bearer were not John 
Doe. 


*The distinction between this case, and those collected the preceding article this. 


the same day, wit: this 13th 
day November, 1891, one Richard 
Roe, person known the 
tives this city swindler and 
fugitive from justice, applied the 
paying teller the Bank, pre- 
senting said check for payment. Mr. 
E., the teller, requested the person 
presenting said check identified, 
but instead requiring the 
ary personal identification, paid the 
amount said check currency 
this man Richard Roe upon his own 
pretensions that was John Doe, 
iuduced thereto certain letters and 
sion. 


After several interviews had be- 
tween ourselves and the Bank 
received the 7th day Jan- 
uary, 1892, letter dated that 
day and signed Mr. B., Vice- 
President, copy which hereto 
attached and made part this 


all 


those cases, there were two parties being, impersonator and impersonated, and the depositor, 
knowing the man impersonated either personally reputation, dealt with the impersonator, 
the belief that was the man impersonated. this case, the swindler dealt under assumed 
name—he may, may not, have impersonated actually existing person—but the person as- 
sumed, actually existed, the depositor did not know such person, either personally reputation, 
the owner property, and the swindier might, equally well, have operated under any other 
assumed name. Other cases, where the swindler has received check assumed name, not 
given because knowledge that the name assumed represented existing but 
solely faith the swindler’s representations, and where any other assumed name would have 
answered purpose well, are Forbes Espy, Ohio St. 474; Trust Co. Bank, Daly, 137; 
Bank Karoly Co., Ill. App. all, indorsement the swindler the 
has been held valid and not 
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statement facts. This letter con- 
tains the following sentence: 


“Mr. E., our teller, says the man 
showed letters addressed John 
Doe, and other papers with his name, 
which satisfied him that was pay- 
ing the right man.” 

understand that now 
claimed the Bank that the 
party who presented this check for 
payment was the one who received 
us, kut contend and re- 
spectfully insist that the bank es- 
topped from excusing their conduct 
this fact, for the reason that they 
have expressly declared that they un- 
dertook cause the person present- 
ing said check identified, and 
were satisfied with such identifica- 
tion, described the letter re- 
ferred to. Dodge National Ex- 


change Bank, Ohio Reports, 
the supreme court very similar 


case say: the party posses- 
sion had received from the 
drawer, only tended prove that 
the bank has right assume what 
the plaintiff here admits, wit: the 
rightful possession the check 
the party presenting for payment. 
But this would evidence 
right receive its proceeds without 
the indorsement the payee, and 
does not therefore the aspect 
the case from that which was 
heretofore considered the supreme 

therefore, that the bank 
cannot properly charge our deposit 
account with the amount their al- 
leged payment our check, for the 
reason that they did not pay this 
money John Doe, but paid 
swindler. 

further contend that the 
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law and the custom for banks 
deposit protect their customers 
correct identification the per- 
sons whom payment made out 
customers’ deposits, and that 
where, the case before you, you 
have the written evidence the 
vice-president the bank the 
fect that they waived personal iden- 
tification and were satisfied with the 
pretenses and statements stran- 
ger, without further inquiry, have 
the right insist that our check 
has not yet been paid and that our 
deposit account should credited 
with the amount thus wrongfully 
paid out, for the reason that the only 
instructions given our bank 
are contained the check itself, 
and for the further reason that the 
bank assumed investigate and 
decide, and did decide that the person 
whom they paid the check was 
John Doe. claim that 
right and proper expectation 
bank depositors have their checks 
paid the right person, and that 
case necessary for the 
bank depositor know that the per- 
son whom delivers the check 
the right person not. such 
person receiving the check from the 
the duty the bank discover 
that fact, and refuse payment the 
check when presented him for 

respectfully represent and claim 
the fact that almost uni- 
versally the custom our large 
cities for bank depositors make 
payment money checks, deliv- 
ering the same strangers, relying 
upon the proper exercise this duty 
the bank seeing that the 
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money paid the person named. 
Costly volumes art books and 
miscellaneous literature are sold 
subscription and delivered period- 
ical times different agents; very 
many other kinds property are 
bought and sold and paid for through 
agents unknown the pérson thus 
paying for the property bought,and 
constitute one the principal conve- 
niences keeping bank accounts, for 
payment made unhesitatingly 
these agents, who are total stran- 
gers, the delivery tothem checks 
payable their principals. offer 
notin the spirit ar- 
gument, but especially call your 
mind the fact that had perfect 
right deal with stranger this 
transaction, and issue our check 
John Doe confidently relying upon the 
exercise its duty the bank that 
would pay the amount said check 
did not exist, that such payment 
would refused any other person. 
understand that the bank will 
claim you that were deceived 
the person whom delivered 
this check, and will desire into 
all the facts and circumstances sur- 
rounding the transaction which cul- 
minated our delivery the check. 
this behalf respectfully submit 
that these facts and circumstances 
were unknown the bank the 
time they paid the check they can 
have materiality relevancy 
the controversy whatever. also 
contend that whatever these facts 
may be, they are inadmissible for the 
purpose determining this contro- 
versy, unless accompanied the es- 
sential and conclusive fact that 


the very purpose guarding against 
the fraud referred The language 
the Supreme Court Ohio the 
case referred again pertinent 
our contention. conversation 
and transaction between the drawer 
the check and the person whom 
was delivered, was necessary 
part the plaintiff’s case. But the 
defendant had right show 
could that the person whom 
the check was delivered, was fact, 
the person whom the drawer 
tended designate the name 
Frederick Dodge. For 
pose might show the circumstan- 
ces under which the check 
the representations the party 
whom the check was delivered, and 
the action the drawer thereupon 
with his accompanying declarations. 
But these circumstances and con. 
versations between the drawer and 
the person whom the check was 
delivered, were wholly unknown 
the defendant when the check was 
paid, had right offer part 
them, and insist upon the ex- 
again insist that whatever facts may 
presented for your consideration, 
you are required all times bear 
mind the essential and controlling 
fact that this check was made pay- 
able the order” the payee for 
the very purpose requiring our pay- 
ing agent, the bank, pay this money 
the right person. 

therefore submit most respect- 
fully that the bank this instance 
has fallen short its duty us, and 
that upon the facts stated, all 
which are susceptible proof and 
believe are not disputed the bank, 
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should have your decision 
ing the Bank credit our de- 
posit account with the sum $750, 
with legal interest from November 
13th, 1891. 
Respectfully submitted, 
Black, White Co. 


bank above referred 
BANK, 
»Wis., January 7th, 1892. 
Black, White 
Wisconsin. 

Dear Sirs:—Your note dated 
cember 22d, 1891, enclosing yourcan- 
celled check issued John Doe for 
$750 only reached this morning. 
You say evident that theamount 
check was not paid Doe. Mr. E., 
our teller, says the man showed let- 
ters addressed John Doe and other 
papers with his name, which satisfied 
him that was paying the 
right name. 

could feel that were any 
way liable, either morally legally, 
would refund, but hardly see 
upon what grounds you can ask it. 
are entirely willing leave 
disinterested parties for arbitration. 

return check enclosed. 

Yours truly, 
(Signed) B., Vice-Pres. 


THE BANK’S CASE. 


Mr. N., Wis. 

Dear Sir:—As per 
tween Black, White Co. and our- 
selves you forarbitration 
and settlement the question the 
liability for loss certain check, 
beg leave submit the follow- 
ing statement: 

November 13th, 1891, man 
presented Mr. E., paying teller 
the Bank, check drawn 
Black, White Co. that bank for 
$750, dated the same day (viz.: 
November 13th) and payable the 


Mr. that was shipping grain 
Black, White Co., and had 
ceived this check payment for cer- 
tain shipments and had come directly 
from their office, and also further 
identification himself showed let- 
ters and payments bearing the name 
John Doe. The check showed 
its face that was freshly drawn, 
and from this and the papers afore- 
mentioned Mr. was satisfied that 
the man was the one who had just 
received the check and for whom the 
money was intended, and according. 
paid him $750 (the check having 
been properly indorsed), and the 
amount was charged the account 
the drawers. (The fact that the 
man whom they intended receive 
the money, got it, not disputed 
Black, White Co.) 

Some, days later, Black, White 
Co. reported the Bank that 
the bills lading for which they had 
given this check were fraudulent; 
that grain had been 
them Doe, and that they had 
fact given the check swindler. 
They furthermore claimed that the 
Bank had not required the man 
properly identified John 
Doe and therefore had been guilty 
negligence and liable them for the 
money paid out. The Bank 
claim, the other hand, that they 
had satisfied themselves the time 
that the man who presented the 
check was the one whom Black, 
White Co. intended should receive 
the proceeds, and that he, and 
other, did fact receive the money 
ordered, and that having carried out 
the directions the drawers the 
check, the latter cannot now legally, 
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equity, shift the responsibility 
for the loss upon the bank 

There rule what evi- 
dence should required establish 
the identity payee, and bank 
may satisfy itself whatever means 
thinks best, with the full under- 
mistake. this case the bank made 
mistake, but simply carried out 
the order given the drawers. 
not just nor right ask that 
should more, and neither law nor 
custom demand it. the misfor- 
tune Black, White Co. that they 
were deceived and imposed upon, and 
they, having made the mistake, should 
bear the consequences. 

The Bank seeks guard the 
interest its customers, and this 
instance had any reason suspect 
that John Doe was deceiving Black, 
White Co., the bank would have 
made more complete investigation 
the man’s character and ante- 
cedents, but there was nothing in- 
dicate that this was other than 
straight business transaction and 
such cases when the bank satisfied 
that paying out money ‘the 
person for whom intended, feels 
that doing its full duty, and that 
any other obstacles put the way 
the person seeking obtain the 


money for which has order, 


are but annoyance him and 
the drawers the check. 

The bank, issue,to more 
fully establish the identity John Doe 
the rightful holder the check, 
might have required him return 
the office Black, White Co., from 
which had just come, and bring 
some one introduce him. 
has been admitted that, that 


time Black, White Co. fully believed 
owing forged letters introduc. 
tion them, they would, without 
doubt, have identified him the 
bank.) Certainly this had been 
done the bank could not held 
able, and can the omission obtain 
the additional sanction from the 
drawers the check, when the bank 
felt assured that was making 
rect payment ordered, and did, 
matter fact, make such payment, 
charge the bank with negligence and 
shift the liability upon it? 
course would seem both unjust 
and illegal. 

concluding, would call the at- 
tention the referee the following 
facts: That the man who dealt with 
Black, White Co. did under the 
name John Doe; that they gave 
him the check payable him 
Jobn him and other 
get the money they ordered. 
Whether his name was really John 
Doe, whether this was only 
alias, does not matter and does not 
affect this case, all intents and 
purposes, far Black, Co. 
and the Bank are concerned, 
was John and there other 
person that name, any other, 
who has could claim, payee, the 
money paid out him. 

support some the legal 
aspects the case would re- 
quest that the referee read carefully 
one the latest decisions the United 
States Courts, which found 
the Federai Reporter, vol. 45, 163, 
and entitled States Na- 
tional Exchange The facts 
are not exactly the same, but 
that case the bank was not liable, 


certainly this could not be, for 
while there, there was forgery this 
there was none, and John Doe, whom 
the drawers ordered the Bank 
pay, was paid the money, accord- 
ance with their wishes and directions. 
Respectfully submitted, 
D., Cashier 


THE ARBITRATOR’S DECISION. 


Appreciating and holdingin highest 
respect the confidence the parties 
this controversy, manifested 
selecting referee; and moved 
sincere desire render justice, find 
follows: 

The written statements each 
party per copies attached, agree 
all the essential facts the case, 
have not thought necessary af- 
ford either opportunity answer 
the arguments the other. have 
considered both arguments with great 
care and have carefully read the cases 
cited. 

When firm takes person into its 
confidence and acts within the au- 
thority conferred him, should al- 
ways hold the firm responsible for his 
acts. 

this case appears that 
Black, White Co. took Doe into its 
confidence Doe, and issuing him 
its check, conferred him authority 
draw the money Doe. Doe 
had assumed personate party 
whose responsibility 
induced Black, White Co. extend 
its confidence, the case would have 
been different, but the name that 
assumed being impersonation and 
adding influence, shows that the 
confidence was extended solely the 
individual who represented himself 
Doe, his own merits, and this 
the party that the bank dealt with. 
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Black, White Co. argue that their 
check was made expressly order 
prevent payment the holder, 
were not John Doe. think positive 
rather than negative motives should 
govern business transactions, but 
this point aside, there was nothing 
indicate the bank that the 
drawer wished exercise extra 
precaution this regard, for the 
check simply follows the printed form 
and conforms the general custom 
business houses. Moreover, Black, 
White had that time the 
slightest suspicion that Doe was per- 
petrating fraud, was its duty 
satisfy itself before going any further 
and not inconsiderately rely upon the 
bank detect the fraud. The rela- 
tion depositor and banker should 
entirely mutual taking precau- 
tion against fraud. 

Whether bank pays party 
upon identification accident 
immaterial, long payment 
actually made the right party, and 
there was nothing indicate but 
what Black, White Co. desired the 
matter regarded the bank 
regular business transaction, must 


hold that, Black, White Co. act 
intended the proceeds the check 
the party that got the money, 
whatever its private thoughts may 
have been; and that the bank acted 
its duty reasonable supposition, 
which proved conclusively right 
far its action was concerned. 
sure, the bank might have detected 
the fraud, but look that in- 
cidental the main question, and re- 
gard possibility rather than 
duty. 
Bank. 
Respectfully, 


August 23, 1892. 
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GEORGE REYNOLDS. 


The distinct and creditable impression 
that the young men to-day are making 
both the financial and commercial 
world, through being placed 
trust and responsibility, gives rise 
much favorable comment concerning 
them. 

the young man day who 
possessed with the necessary 
energy and ambition qualify him for 
such positions, and his advancement 
not impeded through preconceived ideas 
from adopting modern progressive busi- 
ness methods. 

There country the civilized 
world where the self-made man given 
the deserved recognition that 
this. here that all his qualifica- 
tions are quickly recognized, and his 
progress strictly accord with his 
merits. But the achieving high. posi- 
tion does not crown his efforts without 
the most strenuous endeavor. 

Among the self-made men to-day, 
whose record speaks for itself, George 
Reynolds, Cashier the Continental 
National Chicago. While Mr. 
Reynolds belongs the younger genera- 
tion bankers, his experience and train- 
ing date back twenty-two years, having 
begun his business career 1879, the 
age sixteen, clerk ina bank 
small town Iowa. That displayed 
unusual adaptation for the banking busi- 


ness evident from the fact that six- 
teen years became the President 
National Bank the largest city his 
native state, the Des Moines National, 
Des Moines, which under his management 
became the largest national bank the 
state. His reputation soon reached the 
great banking centres, and 
was offered and accepted the position 
now holds—Cashier the Continental 
National Bank Chicago. 1896 
was elected member the executive 
council the American Bankers’ Asso- 
ciation, and 1898 was made treas- 
urer the association, and will 
doubt retained that position for 
some time. 

The Continental National now the 
second largest national bank Chicago. 
Its capital $3,000,000, surplus and 
profits about $850,000, its deposits about 
$36,000,000, and its total resources are 
about $40,000,000. one seven 
national banks the United States hav- 
ing capital $3,000,000 over, thus 
making one the strongest and most 
progressive financial institutions this 
country. 

The complete list officers is: 

John Black, President. 

Isaac Perry, Vice-President. 

George Reynolds, Cashier. 

Ira Bowen, Assistant Cashier. 

Benj. Mayer, Assistant Cashier. 
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LEGAL DECISIONS. 


BANKING LAW. 


Department embraces all the newly decided cases importance bankers, bank coun- 
sel and bank directors. The experiences they disclose are likewise worthy the careful 
attention and study the merchant, the depositor and the bank student seeking advancement. 


Further information regarding any case published herein, will furnished application. 


ALTERNATIVE DEPOSIT. 


Death 


Appeal Main, Supreme Court Errors Connecticut, 


savings bank, taking book the name 
tention was retain control the de- 
posit during her life, and her death 
have the deposit such form that 
could draw the money. retained 
session the book, except when was 
intrusted for safe-keeping have 
interest added. Upon A’s death, 

Held: There was effective gift 
the deposit, but the transaction was 
attempted testamentary disposition the 
money, which was void, such, because 
not legal form. A’s adminis- 
tratrix, who had accounted for only one- 
half the deposit the assumption that 
the other half belonged must ac- 
count for the full amount the deposit 


Appeal from superior court, Hartford 
county; Silas Robinson, Judge. 

Final accounting Martha Good- 
rich, administratrix the estate 
Sarah Goodrich, deceased. From 
order reversing the decree the probate 
court, appeal Hattie Main, con- 
firming the final account, 
she appeals. Affirmed. 


This appeal one the four 
daughters Sarah Goodrich, who died 
November, 1898, from the order the 


April 17, 1901. 


court probate allowing the account 
Martha Goodrich, another said 
daughters, administratrix upon her 
mother’s estate. The reason appeal 
that the administratrix accounted for only 
one-half three deposits made the 
intestate the Dime Savings Bank 
Norwich 1895, and amounting the 
time her death $2,090, and repre- 
sented three deposit books, one 
which was the entry: 

Account with Miss Martha 

Goodrich and Mrs. Sarah Goodrich,” 
both,” 
And the others was the same entry, ex- 
cepting that one them place 
the name Martha Goodrich was that 
Mrs. Leona Goodrich Townson, an- 
other daughter the deceased, and 
the other that another daughter, Mrs. 
Eliza Goodrich Smith. The superior 
court sustained the reason appeal and 
reversed the decree the court pro- 
bate allowing said account. 


The principal question 
controversy whether the entire sum 
$2,090, deposit the Dime Savings 
Bank Norwich, belongs the estate 
Sarah Goodrich, whether one- 
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half belongs her three daughters 
whose names appear, respectively, with 
that their mother, the three deposit 
books. This money belonged Sarah 
Goodrich, and was deposit her 
name said bank the 24th Septem- 
ber, 1895, and the title said three 
daughters part said sum depends 
wholly upon the question whether 
there was valid gift them 
their mother. 

The term gift,” which more appro- 
priately applied personal property, 
the transfer property without consider- 
ation. The two requisites valid gift 
are delivery the possession the 
property the donee, and intent that 
the title thereto shall pass immediately 
him.” Appeal, Conn., 342, 


not necessary that there should 


manual delivery the thing given, nor 
that should made the donee 
person; nor there any particular form 


mode which the transfer must 
made, which the intention the 
donor must expressed. There may 
valid gift money deposit sav- 
ings bank the name the donor 
delivery the deposit book the donee, 
and without any written order assign- 
ment, was held the case Guinan’s 
Appeal, above cited, and Ap- 
peal, Conn., 88; deposit the 
money the donor his own name 
trustee the donee, although the donor 
retains possession the deposit book and 
afterwards draws out the money, 
the case Kerrigan Rautigan, 
Conn., 17, where the donor deposited the 
money the name the donee and her 
guardian, but retained possession the 
bank book, and afterwards caused the 
guardian transfer the money back 
took out book for her own 
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Conn., 143, which case appeared that 
the donor caused sum transferred 
from her own bank account each 
her three nieces, and informed the teller 
the bank that she wanted the entries 
made that the money would belong 
her three nieces, but that they could 
not draw out during her life, and that 
the teller made out and delivered the 
donor, who afterwards retained 
sion them, three bank books the 
names said nieces, with this indorse- 
ment upon each, Only Mrs. Irene Clark 
[the donor] has power draw,” and also 
caused entered book contain- 
ing the signatures depositors the signa- 
ture each said nieces opposite the 
numbers their respective bank books, 
and under each their names, and in- 
closed with them brackets, the name 
Mrs. Clark, which was added the 
word and Mrs. Clark only 
draw.” 

the case Burton Bank, Conn., 
398, the facts were that Alden Burton left 
two savings bank books, which had 
had access during his life, with the treas- 
urer the savings bank, the deposits 
credited upon which books were made 
said Alden Burton from his own funds. 
One the books was his own name, 
with order therein, signed him, and 
witnessed the bank treasurer, pay 
the amount due upon the deposit book 
James Burton, his son. ‘Che other book 
was the name ‘‘James Burton, order 
Alden Burton,” with order therein, 
signed James Burton, pay his 
decease the amount due upon the book 
James Burton. These books were 
envelope upon which was written, 
liver this James Burton after de- 
cease, with all the books.” the action 
James Burton recover these depos- 
its after his father’s death, this court, 
holding that gift was not proved, said 
that the particular distinction between 
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the cases Minor Rogers and Kerri- 
gan Rautigan and the case before them 
was that the former the fact was found 
that the donor intended present gift, 
while the case under consideration 
such fact was found. The court said: ‘‘It 
not found express terms, and the 
facts stated matter law not 
fact that part the deposits were 
made the name affords the 
strongest evidence intention make 
gift, but that does not necessarily show 
intention make gift.” 

the cases above cited which the 
gift was sustained was found that the 
donor intended present gift, and these 
cases all serve show that the fact that 
upon the books the bank and upon the 
pass books the deposit stands the name 
the donor, without any written assign- 
ment order pay the donee, not 
conclusive upon the question whether 
there has been perfected gift the one 
whom the deposit book has been deliv- 
ered, and that the fact that the depositor 
caused the deposit entered upon the 
bank books the name the claimed 
donee, and that signed written order 
for its payment such donee, does not 
per constitute gift, when the depos- 
itor retains possession the bank book, 
but that the controlling fact such cases 
the real intention the parties, gath- 
ered from all the circumstances. 

the proof required show ex- 
ecuted gift, general should ob- 
served that the actual intention the 
parties the transaction the main is- 
sue, and that whatever the surround- 
ing circumstances tends throw light 
upon this intention should not disre- 
Schouler, Pers. Prop. (3d 
Ed.) 

The following are some the many 
decisions other states the effect that 
the actual intent the parties con- 
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trolling fact deciding whether, cases 
the character before us, there has been 
perfected gift: Beaver Beaver, 117 
Y., 421; Bolin, 136 Y., 177; 
Schollmier Schoendelen, Iowa, 426; 
Whitehead Smith, I., Insti- 
tution Heffernan, 308; Ger- 
rish Institution, 128 Mass., 159; Ide 
Pierce, 134 Mass., 260; Booth Bank, 
162 Mass., 455; Bank Fogg, Me., 
538; Schick Grote, Eq., 352; 
Whalen Millholland, Md., 199. 

the present case the court has found 
that, making the transfer was 
made, present gift was intended 
the decedent, and that she ‘‘did not in- 
tend during her life part with her con- 
trol over this money, her interest 
it, any portion it,” and that the 
time the transfer she and in- 
tended keep control the whole 
while she lived and, any was left, 
she wanted after her death the 
three daughters before and 
the trial judge further says his finding, 
not find that she ever altered her 
intention keep such control over this 
money.” With the evidence the bank 
books and the entries therein before it, 
indicating intention the part 
Mrs. Goodrich make present gift 
interest this money her daugh- 
ters, the court has found effect that 
the transfer was not made for that pur- 
pose, but was made the form and lan- 
guage stated with the intention that the 
control all the money should re- 
tained Mrs. Goodrich, and that until 
her death her daughters should take 
interest it. 

The finding states that September, 
1895, the deceased gave her son in-law, 
Josiah Smith, written order, payable 
him, for the money then deposit 
her own name, and also her bank book, 
and instructed him that she wished 
have redeposited certain proportions 


* 
e- 
S- 


434 THE BANKING 
named her; that she wished retain 
control it, and that ‘‘when she was 
her three daughters,” and 
them her death, and that they could 
then draw the money represented those 
three deposit and that she de- 
sired that should expressly stated 
the deposit books. Smith went the 
bank and presented the order and book, 
and informed the officers the bank that 
Mrs. Goodrich desired and requested 
them arrange the deposit. was 
told the bank officers that the entries 
could not made the deposit book 
the specific language requested Mrs. 
Goodrich, but that they put the 
money the names both mother and 
daughter, they fact did place it, 
would have the effect that Mrs. Goodrich 
desired.” Mr. Smith believed this, 
each the three books was made out 
account with one the three daughters 
and her mother, payable both,” and 
returned them Mrs. Goodrich and told 
her that was done she desired. Mrs. 
Goodrich retained possession the 
books, except they were intrusted 
her daughters for safe-keeping have 
the interest added; and, excepting in- 
terest was added, the deposits remained 
unchanged until Mrs. Goodrich’s death, 
1898. the three bank books were 
Mrs. Goodrich’s possession for some 
years after these deposits were made, 
may assume that she knew and approved 
the form which the deposits were 
made; but the facts still remain that 
neither she nor her agent, Smith, con- 
sented that the deposits should 
with the understanding that any 
present interest the money would vest 
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the daughters. Both she and Smith, 
who, must assume, honestly endeay- 
ored carry out her purpose, intended 
that the deposit should made sucha 
way that the daughters would take in- 
terest until their death. That 
this was the purpose the transfer was 
understood all the parties, including 
the bank officers, and does not appear 
that the daughters themselves supposed 
that was made for different purpose. 
had been the intention Mrs. Good- 
rich making these deposits that joint 
interest with herself the money should 
immediately vest her daughters, the 
gift would not have failed because she 
retained possession the bank books. 
Her possession joint owner would 
have been regarded the possession 
the other joint McElroy Bank, 
App. Div., 192; Sanford Sanford, 
Y., 723. the entries and trans- 
fer question were made only for the 
accomplishment the purpose expressed 
the decedent her agent, Smith, and 
him the officers the bank, and 
was the intention all the parties that 
that was the only effect the 
transfer made, there was effective 
gift the daughters. was at- 
tempted testamentary disposition the 
money, and was void because not made 
legal form. 

was error the judgment 
the trial court reversing the order and 
decree the court probate upon the 
ground that her administration account 
the full amount said deposits should 
have been charged against said adminis- 
tratrix belonging the estate the 
deceased. The other judges concurred: 
Baldwin, J., with hesitation. 
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GIFT DEPOSIT. 


Deposit A’s Name—Gift B—Sufficiency Facts Sus- 
tain—Gift Established and Deposit Not Subject 


Murphy Etal. Bordwell (Lumberman’s Nat. Bank, Garnishee) 
Supreme Court Minnesota, April 26, 1901. 


posit the donor’s name, may 
executed the person making such 
gift, although the credit the deposit 
not changed the books the bank, 
but continues the name the donor, 
provided, the absence fraud, there 
some substantial act the donor giv- 
ing the donee the right have such 
money and appropriate it. 

power attorney the donee 
from the owner such deposit, giving 
right draw the same from the bank 
the name the donor, but with pur- 
pose not expressed the instrument 
confer dominion over such deposit the 
donee, may effectuate such gift and con- 
summate the same, under the facts 
found this case. 

Evidence considered, and 
support the findings the trial court, and 
that such findings support the conclusion 
that there was executed gift from de- 
fendant the claimant. 


(Syllabus the court.) 


Appeal from district court, Washington 
county; Williston, Judge. 

Watier against Anna Bordwell. The Lum- 
berman’s National Bank was garnishee. 
Emma Grant interposed claim. Judg- 
ment was recovered for plaintiffs. 
sues found for claimant. From order 
denying new trial, plaintiffs appeal. 
Affirmed. 


Plaintiffs recovered judg- 
ment against the defendant Anna Bord- 
well. Upon proceedings for garnishment 


the district court Washington coun- 
ty, summons was served upon the Lum- 
berman’s National Bank Stillwater 
garnishee, and made returnable before 
the clerk such court secure for the 
plaintiffs the benefit property belong- 
ing the defendant the possession 
the bank. the time designated, plain- 
tiffs appeared before the clerk the dis- 
trict court, also the garnishee, its 
cashier, who was sworn for the bank, and 
disclosed that there was its possession, 
the time the garnishment, $335.75, 
deposited the name the defendant. 
the same time Emma Grant, the claim- 
ant, also appeared, asserted claim 
this deposit, asked leave file her com- 
plaint intervention, and allowed 
make good the same the fund the 
hands the garnishee. further ac- 
tion was taken upon this request before 
the district clerk. Afterwards, pro- 
ceedings before the district court, plain- 
tiffs moved for judgment. The claimant 
also moved for leave file complaint 
intervention. The court denied the mo- 
tion for judgment, and made its order al- 
lowing the claimant intervene, which 
she did, alleging that the time the 
the garnishee summons she 
was the actual owner such deposit. 
Plaintiffs answered, alleging that defend- 
ant was the owner the same. Upon 
the issue thus made trial was had. 
Findings fact and law favor the 
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claimant were made the trial court, 
which was found, brief, that the 
funds the bank had been deposited 
the name the defendant, and before 
the judgment had been rendered such 
funds had been donated the defendant 
gift the claimant, Emma Grant 
who accepted the same, and was the 
time the garnishment the owner there- 
of. motion tor new trial plain- 
tiffs was overruled, from which order 
plaintiffs appeal this court. 

The only question discussed under the 
assignments error the sufficiency 
the evidence sustain the finding fact 
the effect that the money standing 
deposit the name defendant, Anna 
Bordwell, was reality the property 
the intervening claimant, and, the evi- 
dence supports this finding, the order 
the trial court should sustaine The 
evidence reasonably tends show that 
defendant, who was the mother claim- 
ant and another daughter, had received 
will from deceased husband, the 
father these same daughters, the sum 
$900; that defendant deposited the same 
her own name the Lumberman’s Na- 
tional Bank, intending donate the same 
her daughters, upon the equitable con- 
sideration that should justly distrib- 
uted between them account their re- 
lationship their deceased father. One 
the daughters was invalid, and de- 
fendant drew $500 the deposit from the 
bank use taking her re- 
sort for her benefit. that time the 
mother was the bank with claimant, 
and expressed present purpose give 
the claimant the remaining $400, and, 
carry out that intent, directed the 
cashier the bank make out the neces- 
sary writings enable her todoso. The 
conversation that occurred this time 
between defendant and claimant, de- 
tailed both, the effect that there 
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$400 the claimant, and that the 
ive method which the same was 
transferred was left the cashier. 
cashier wrote out power attorney 
from the defendant the claimant, au- 
thorizing the latter, the mother’s name, 
draw this money from the bank, with- 
out restriction amount ortime. The 
mother, her disclosure before the court, 
insisted that she knew nothing the ef- 
fect this instrument, but executed 
supposing that her intent give the 
money deposited her daughter had 
been effected that act. The cashier 
knew nothing the gift, and supposed 
that the money deposit the name 
the defendant was her property, and 
tinued the same the mother’s credit 
the books the bank, but gave the 
claimant check book. ‘The mother left 
the city immediately thereafter. 
time time the claimant drew sums from 
the bank the checks, which were each 
time, the same were used, filled out 
the cashier, claimant signing her 
name, herself agent, but she appro- 
priated such sums, with objection 
from her mother, her own use, and 
appears that the defendant never received 
nor made any claim thereafter any 
portion this deposit. The checks 
signed the daughter, above indi- 
cated, were all written the cashier 
her request, and appears from the state- 
ments the defendant, well the 
claimant, that they were ignorant the 
legal effect the power attorney 
the check book, but supposed that the 
gift had been completed, and that the de- 
posit was the property the claimant. 
There evidence show purpose 
the part the defendant defraud 
the owner the judgment other cred- 
itors. 

The above fair statement the re- 
sult the evidence most favorable the 
facts found the court, which light 
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must regard the same, and the only 
question can consider upon this appeal 
whether the finding the trial court 
that there was valid gift from the de- 
fendant the claimant the deposit 
supported the evidence. insisted 
for the plaintiffs that there was deliv- 
ery the $400 the claimant, accept- 
ance the same her, and that the in- 
tention make gift had not been con- 
summated. Since there proof 
fraudulent intent the part the de- 
fendant dispose the $400 gift 
her daughter, which, under the circum- 
stances, was natural and humane inten- 
tion, view the fact that was part 
the estate the claimant’s father, and 
might well dictated natural senti- 
ment justice and affection the 
mother, the simple question arises whether 
enough was done the mother consti- 
tute delivery the gift and acceptance 
the daughter, and this, between the 
mother and ughter, cannot affected 
this case any interest third par- 
ties seeking collect claim against the 
mother. While true that promise 
intention make gift the future, 
without any act effectuate the same, 
will not constitute donation, yet any 
substantial act the part the owner 
property, tending carry the gift into 
effect, and give the donee dominion over 
the property that she can appropriate 
her use, the absence fraud, 
support such gift. Schouler, Pers. 


The case Hugh Crum, decided 
the appellate Court Indiana, April 
surety extension time the princi- 
pal anote. The court holds that the 
mere payment interest, and the ex- 
tension the time payment the 
principal for definite time, without the 
consent, does not release him, 


RELEASE SURETY. 
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Prop., 92; Fletcher Vt., 
325; Ross Draper, Id. 404; Ma- 
Schmidt’s Estate, Minn., 256. 

While the credit the mother was not 
changed the books the bank, yet the 
power attorney, and the delivery the 
check book the daughter, and her use 
and appropriation part the money 
drawn from the bank her own use, 
according the intention the mother, 
were acts done which her authority 
draw the whole sum, either then there- 
after, from the bank, completed the gift. 
The retention the bank the deposit 
the mother’s name not conclusive 
ownership the property. Ingersoll 
Bank, Minn., 396 (Gil. 
was fact, between mother and 
daughter, that the credit the mother's 
name was continued from misunder- 
standing the cashier drawing the 
power attorney, the apparent 
agency the daughter drawing the 
money thereon, opposed exe- 
cuted intention the mother give the 
same her daughter, must hold that 
there might have been sufficient investi- 
ture the dominion the property 
the daughter these acts execute the 
gift. That there was such purpose and 
intent has been found the trial court 
upon sufficient evidence, and the gift 
must 

The order the trial court af- 
firmed. 


there valuable consideration for the 
extension, but where note given for 
the interest due, and this note bears in- 
terest from its date, this not simply 
agreement pay interest due, but pay 
compound interest, and this sufficient 
consideration for the agreement extend 
the time payment, and releases the 
surety the note. 
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ALTERNATIVE DEPOSIT. 


Not A’s Death, Half Goes 
Other Half A’s Estate. 


Brown’s Estate, Supreme Court Iowa, April 10, 1901. 


John Brown deposited money bank, 
taking certificates deposit payable 
and Mary Brown.” John made 
the deposits, but Mary took care the 
certificates. Upon John’s death, 

Held: The evidence establishes that 
the money, when deposited, was jointly 
owned John and Mary, indicated 
the certificates, and when John died, 
his undivided one-half interest vested 
his estate, and the remaining one-half be- 
longed Mary individually. 

The evidence fails establish gift 
trust John Mary, during his life, 
his interest the deposit. His intention 
was control the deposit while living, 
and upon his death should Mary. 
The essential present delivery was, 
therefore, lacking. Mary’s possession 
was not owner, for John still retained 
control and ownership. 

Nor was there any creation trust 
the bank trustee for Mary, which 
would make her sole owner. 


Appeal from district court, Jones coun 

Upon the death John Brown, De- 
cember, 1896, there was deposit 
the bank Schoonover, evidenced 
certificates deposit, $1,600, payable 
the order John and Mary Brown, 
This money was collected the son, 
his executor. The widow John Brown, 
namely, Mary Brown, claiming that the 
money was hers, asked that the executor 
required account therefor. The 
district court ordered that the executor 
pay the widow the amount the certifi- 
cates. From this order appeals. Modi- 
fied. 


Money had been kept de- 
posit the deceased the bank 
Schoonover for many years, evidenced 
certificates deposit, the name 
John and Mary Brown. The certificates 
controversy were issued October 15, 
1896, John and Mary Brown. Accord- 
ing the banker, they were drawn 
that the event Brown’s sudden death 
his widow, rather than his administrator, 
might obtain the money. appears 
have made the deposits, but she have 
taken care the certificates. The source 
this money not disclosed, though she 
testified having bought 120 acres the 
farm twenty five years prior the trial; 
and Schoonover, his understanding, 
that belonged her husband. Mau- 
rice, the son, relates seeing his father de- 
posit money, and states generally that 
was earned off the farm. Conceding all 
said, save Schoonover’s understanding, 
which can given weight, true, 
and not any way inconsistent with 
the joint ownership indicated these 
certificates, nor think that the de- 
ceased parted with his interest therein 
during his lifetime. appears have 
been his design have the certificates 
drawn that might have the control 
them while living, and that upon his death 
they might pass instante his wife. 
Schoonover testified: ‘‘The reason 
gave for having the certificates drawn 
himself and her was that died she 
would draw the money. When 
first put money there seemed 
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have fear that might drop off, and 
then she could get the money and one 
else, and wanted the money.he could 
come and get himself.” The witness 
advised that would pay either upon 
presentation the certificates. 

This indicates intention part with 
the title control during life. not, then 
the transaction fell short gift, there 
was present delivery. True, the cer- 
tificates were placed the wife’s keep- 
ing, but not with the purpose transfer- 
ring title. Each still had right draw 
the money. order constitute gift 
there must actual transfer the 
donor all right and dominion over the 
thing given. this happen the 
ise without consideration, and may 
disregarded. Elde, lowa, 

the authorities cited appellee 
present delivery was intended, else the 
instrument had been left with third 
party without reservation right re- 
call, delivered death. See Gui- 
nan’s appeal. (Connecticut) Atl. 482; 
Schoendelen, Lowa, 426; 
Deltmer Behrens, 106 Iowa, 585. 
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Nor can said that the money was 
left with Schoonover trustee. There 
1othing indicate that his obligation 
was other than stipulated the certifi- 
cates deposit. And these was 
payor the joint payees therein named, 
with liability similar that the maker 
promissory note. Mereness Bank 

Under the evidence the deceased and 
his wife were joint owners the certifi- 
cates the time his death, and his un- 
divided one-half interest therein should 
distributed part his estate. 

Our conclusion, briefly stated, that 
the executor should charged with one- 
half the face the certificates, with 
the interest accrued the time re- 
ceived the money; and made use 
that received his own business, 
should account for the interest thereon 
the rate six per cent. per annum, 
with annual rests. The remaining one- 
half the certificates and interest be- 
longs Mrs. Brown individually, 
whom her son accountable individually 
for the portion his hands, and not 
executor. 

Judgment modified and affirmed. 


CASHIER BORROWER. 


Loan Bank Cashier Accommodation Paper Third Party— 
Cashier’s Fraud Procuring Such Paper not Chargeable 
Bank Bona Fide Holder and Can Enforce. 


State Savings Bank Montgomery, Supreme Court Michigan 
April 25, 1901. 


The customer bank executed the 
bank note for $1,500, and indorsed the 
personal note the cashier the bank 


for $1,000. The note and indorsement 
were made for the accommodation 
the cashier, without consideration and 
were procured means false rep- 
resentations the cashier. The bank’s 
discount committee had knowledge 


that the $1,500 note was accommo- 
dation paper, but did know that the 
note was indorsed for accommoda- 
tion. action the bank the 
notes against the customer who signed 
and indorsed for accommodation, 

Held: The bank bona fide holder 
and can recover. There nothing 
show knowledge the part bank 
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any fraud procuring the paper 
cept the knowledge the cashier and that 
knowledge not imputable the bank 
because represented himself only when 
the paper was discounted. 


Error the Circuit Court for Ionia 
county; Frank Davis, Judge. 

Action the State Savings Bank 
Ionia against Alexander Montgomery. 
Plaintiff had verdict. Defendant brings 
error. Affirmed. 


The plaintiff sued defend- 
ant recover the amount due two 
notes, reading follows: 


$1,500.00, 

Ionia, Mich., Nov. 1897. 
Ninety days after date promise 
pay the order State Savings 
Bank, Michigan, fifteen 
hundred and dollars, the 
State Savings Bank Ionia, Michi- 
gan, with per cent. interest after 

date. Value received. 
Montgomery.” 


Mich., Nov. 20, 1897. 
Ninety days after date promise 
pay the order State Savings 
Bank, Ionia, Mich., one thousand 
and dollars, the State Sav- 
ings Bank Ionia, Mich., with per 
cent. interest after date. Value re- 

ceived. 

Sessions.” 


the back the last note written, 
Montgomery.” 

The circuit judge directed verdict 
favor the plaintiff. 

The defendant has brought the case 
here writ error, asserting the case 
should have been submitted jury. 

The predecessor the plaintiff bank 
was the First National Bank, Ionia. Mr. 
Sessions was cashier this bank from 
1880 until the plaintiff bank became its 
successor, when became the cashier 
the plaintiff bank and continued 
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until the last March the first April, 
1898, which time was learned that 
was debt the bank large 
amount, and was insolvent. The notes 
sued upon were given for the benefit 
Mr. Sessions. Mr. Montgomery was 
accommodation maker one note and 
accommodation indorser the other, 
When attached his name these notes 
knew they were discounted 
the plaintiff bank. 

The bank had discount committee 
whose duty was pass upon original 
loans and examining committee whose 
duty was look after the paper taken 
the bank. The members both these 
committees testified they had knowl- 
edge the first note was made for the ac- 
commodation Mr. Sessions, but sup- 
posed note given Mr. Montgomery 
the due course business. The dis- 
count committee knew the $1,000 note was 
indorsed defendant accommodation 
indorser, but the members the com- 
mittee all deny they knew there was any 
defect the paper. The record shows 
defendant was customer the bank 
and had been for some time. The dis- 
count committee had fixed his line 
credit from $3,500 $4,000. Outside 
the two notes question the defend- 
ant was botrower small amounts, for 
which put collateral securities the 
the bank officers they supposed all his 
notes were secured these collaterals, 
and that when the examining committee 
questioned Mr. Sessions why the paper 
was not paid when was due, they were 
assured him that defendant was ship- 
ping horses the time and needed the 
money his business, but the paper was 
secured collaterals. 

When the pleadings the case were 
first put the defendant gave notice that 
would show received considera- 
tion for the notes, but they were made for 
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the benefit Mr. Sessions, that the 
fifteenth March, 1898, intended 
require Mr. Sessions, who was then 
solvent, indemnity againt loss the 
notes, but was informed him the fifteen 
hundred dollar note had been paid, and, 
relying upon this statement, renewed 
the one thousand dollar note, and that 
would not have done had not be- 
lieved the statement true. 

was the claim defendant that the 
notes controversy were given him 
supposing they were renewals notes 
which had been given before, the proceeds 
which had been used Sessions. Upon 
the trial the case some the books 
the bank were introduced evidenceand 
claimed they show that 
when the two notes controversy were 
made the two notes like amount for 
which Mr. Sessions said the notes con- 
troversy were given renewals, had 
fact been paid. The defendant obtained 
leave amend plea according his 


understanding the facts. Itis the claim 
the bank that though the books show 
Mr. Sessions gave check for the amount 
the notes and the notes were charged 
upon the books the company 


that they were not fact paid. also 
the claim that whether this was not, 
that the cashier the bank was act- 
ing his own interest when the notes 
were discounted his knowledge his fraud 
procuring the paper not im- 
puted the bank, and that the bank 
discounted the paper without any knowl- 
edge any other officer the bank, 
any fraud its procurement, that the 
bank was entitled recover the full 
amount the notes. directing ver- 
dict for the plaintiff, the circuit judge ex- 
pressed himself part follows: 

“My view the law the right bor- 
row funds from the bank accommoda- 
tion paper was not within the scope 
Mr. Sessions’ authority the cashier, un- 
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der the law. appears from the evidence 
that Montgomery knew the character 
the paper that was given, and 
pose, and that was used for the 


‘private benefit Mr. Sessions, made 


payable the bank, and law 
sumed know that Mr. Sessions had 
authority loan the money this way 
without authority derived from 
the board directors. 

“It was that, bind the 
bank, judgment, required specific 
authority the part the directorate: 
and one dealing with the cashier, under 
the circumstances shown here, must, be- 
fore can secure the benefit his de- 
fense interposed here, show that such 
authority was conferred; otherwise will 
held not done with authority. 

cashier law legal right 
make notes running the bank pay 
private debts. private maker indor- 
ser lending his name for such purpose 
participating the act the cashier, 
and, unless the same was authority and 
knowledge the directorate, was ratified. 
this case such sufficient knowledge 
exists, and such authority bind the 
bank; hence his defense nota sufficient 
one 

directorate are Jaw bound 
protect the funds the bank, not for 
their own benefit, but for the benefit 
those doing business with them the 
regular way, and they are not law bound 
inquire into every transaction see 
that fraud committed upon parties 
who have assisted the cashier ting 
funds from their proper place his own 
credit. must supposed that the party 
intended what appeared the 
paper, without was brought their 
knowledge, and knowing it, they permit- 
ted the cashier handle saw fit. 

“It regretted this case that 
Montgomery must lose through the fraud 
and wrong the cashier, and innoeently 
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his own part; but lends his name 
prejudice the rights and interests 
the bank, although ever innocently, and 
result, without knowledge the part 


directorate, wrong was done 


him the party for the benefit whom 
lent his name, cannot now com- 
plain. must considered lent his 
name used the paper the bank 
transaction which the cashier had 
right act without authority, and 
where was acting for himself; and 
this put him upon his inquiry de- 
sired hold the bank for any wrong 
fraud claims had been perpetrated 
the cashier, for without express notice 
authority from the directorate, Mr. Ses- 
sions could not release him. 

“It rule law that persons dealing 
with agent, knowing that acts 
delegated authority must their peril see 
each case that the facts upon which 
they rely come within the power dele- 
gated. 

the other question, think the 
evidence does not clearly 
change position the part Mont- 
gomery make the defense this 
case available.” 

the claim defendant through his 
counsel, that there reversible error. 

“First: Because the notes question 
were procured means the false rep- 
resentations said Sessions, relied 
the defendant, and that Sessions, plain- 
tiff’s cashier, having acted for the plain- 
tiff accepting said notes the part 
the bank, the plaintiff became and was 
chargeable with Sessions’ knowledge 
the fraud used him procuring such 

“Second: Because the defendant had 
notice knowledge the accommoda- 
tion character said notes, far de- 
fendant’s connection therewith con- 
cerned, and was chargeable with the 
knowledge possessed that regard its 


cashier, Mr. Sessions, who acted the 
part the bank accepting such notes, 
and was bound Mr. Sessions’ statement 
made him the defendant March 
15th, 1898, that the fifteen hundred dol- 
lar note had been paid; particularly the 
jury found such statement was made, and 
the defendant was misled his in- 
jury.” 

very clear from the record that un- 
less the knowledge Mr. Sessions possessed 
imputed the bank, the latter 
had knowledge any want consid- 
eration for the notes. the knowledge 
the cashier imputed the bank 
then had full knowledge that Mr. Mont- 
gomery received nothing notes. 
the defendant that the cashier 
the executive officer the bank and 
held out its general agent the ne- 
gotiation and disposal the notes, secur- 
ities and other funds the bank, 
his duty receive payment the 
notes held the bank and give in- 
formation whether note had been 
paid not. That what was done re- 
lation the notes controversy the 
cashier was done for the bank, and that 
his knowledge was the knowledge the 
bank. Citing Bank Bank, Wall., 604; 
Kimball Cleveland, Mich., 606; Oak- 
land County Savings Bank Bank Car- 
son City, 113 id. 284; Bank 
H., 116. Counsel say: “It well set- 
tled that officer bank acts alone 
discounting note, and placing the 
proceeds his own credit, the bank will 
bound his knowledge the circum- 
stances under which obtained from 
the maker.” Citing Shaw Clark, 
Mich., 384; Washington Bank Lewis, 
Pick., 24, and many other cases. 

examination the authorities 
shows want harmony relation 
how far the knowledge officer 
the bank regarded the knowl- 
edge the bank. 
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think, however, the great weight 
authority follows: Innerarity 
Bank, 139 Mass., 332. 

“While the knowledge agent or- 
dinarily imputed the principal, 
would appear now well established 
that there exception construc- 
tion imputation notice from the 
agent the principal case such con- 
duct the agent raises clear pre- 
sumption that would not communicate 
the fact controversy, the 
such fact would nec- 
essarily prevent the consummation 
fraudulent scheme which the agent was 
Green, Myl. and 699; Cave Cave, 
Ch. D., 639; European Bank, 
R., Ch., 358; Inre Marseilles Extension 
Railway R., Ch. 161; Atlantic Nat, 
Bank Harris, 118 Mass., 147; Loring 

bank corporation can act 
only through agents, and generally 
true that, director who has 
edge the fraud illegality the 
transaction acts for the bank, dis- 
counting note, his act that the 
bank, and affected his knowledge. 
National Security Bank Cushman, 121 
Mass., 490. But this principle can have 
application where the director the 
bank the party himself contracting with 
it. such case the position assumes 
conflicts entirely with the idea that 
represents the interests the bank. 
hold otherwise might sanction gross 
frauds, imputing the bank 
edge those properly representing could 
not have possessed. Whether Burgess 
acted the meeting the direct- 
ors the matter the loan, could 
not lawfully have done the repre- 
sentative the bank. His individual in- 
terest was distinctly antagonistic; and 
the question before the board related 
its approval provisional transaction 


. 
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between himself and the president the 
bank, which was the proposed bor- 
rower and the bank was the lender. 
the owner for discount, proposing for 
aloan collateral security alleged 
his own property, stands stranger 
it. ‘That joint stock bank,’ says, sub- 
stance, Sir James, ‘should have 
puted the knowledge which the 
director has his own private affairs, 
most unreasonable proposition.’ 
Marseilles Extension Railway, 
The relation which director, 
who himself acting for another ne- 
gotiation with bank, occupies towards 
it, was considered Washington Bank 
Lewis, Pick., 24, where was argued 
that, although was not the agent 
the bank, yet his knowledge facts 
showing the note invalid was that 
the bank. ‘Whatever director 
other agent bank,’ says the court, 
‘may within the scope his author- 
ity, bind the bank make 
them responsible the person dealt with. 
But, the present case, Thompson was 
the party applying for the discount, and 
was not acting director, nor could 
with any propriety act.. was the 
party with whom the bank contracted 
discounting the note, and whom the 
money was 

corporation acting avowedly for himself, 
interested any transaction, cannot 
treated the agent the corporation 
therein, well sustained authority. 
Stratton Allen, Green, 229; 
Barnes Trenton Gas Light Co., 
Green, 33; Hightstown Bank Chris- 
topher, Vroom, 435; Winchester Bal- 
timore Susquehanna Railroad, Md., 
231; Wickersham Chicago Zinc Co., 
Kan., 41; Seneca County Bank Neass, 
Denio, 329, 337; Third National Bank 
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Harrison, Fed. Rep., 243; Stevenson 
Extension Railway, ubi supra; Eu- 
ropean Bank, ubi supra. some 
these cases weight appears given 
the fact that the director was not actually 
present the meeting when the transac- 
tion was concluded; but this cannot 
importance. were shown that Bur- 
gess urged the loan upon the board 
directors, and actually voted favor 
it, his associates not seeing fit inter- 
vene object this conduct, would 
still have acted upon his own behalf aad 
those whose interests and efforts were 
necessity adverse those the cor- 
poration. assume that under such 
circumstances the facts knew were 
communicated the directors, and that 
laid before them the fraud was com- 
mitting wrongfully pledging property, 
would presumption too violent for 
belief, and would great injustice 
the remaining directors and the interests 
they represented.” See also Craft Rail- 
road Co., 150 Mass. 206; Corco- 
ran Company, 151 id., 74; Bank 
Thompson, 124 id., 506; Bank Babbige, 
160, id., 563; Hummel Bank, 
R., 954; Bank Feeney, id., 874; Bank 
Gifford, id., 575; Bank Briggs, 
Atlantic R., 580; Richardson Watson, 
Southern R., 422; Frenkel Hudson, 
158; Bank Payne, Conn., 
444; Mayor Bank, Y., 446; 
Barnes Gas Light Co., Eq., 33; 
Bank Burgwyn, 267; Bank 
Lovitt, 114 Mo., 519; Gallery Bank, 
169; Wickersham Zinc Co., 
Kan., 481; Bank Christopher, 
435. 

The question then becomes pertinent, 
this the rule law applicable this 
case? The defendant knew when 
gave these notes that was not re- 
ceive the proceeds, and that used 
the bank they would used for the ben- 
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efit the also knew that 
discounting them would act his 
own interest. Suppose conceded the 
cashier obtained the notes represent- 
ing the prior notes had been paid. This 
undoubtedly would invalidate the notes 
when they were yet the hands the 
cashier, but cannot presumed that 
when discounted the notes told the 
officers the bank those facts which 
would invalidate the notes. 
this would presumption contrary 
all human experience. The record dis- 
closes the cashier was not authorized 
discount paper generally, and that before 
this paper was presented the discount 
committee had passed upon the question 
extending credit defendan and had 
decided the extent which credit should 
extended. There nothing the 
record show knowledge the part 
the bank any fraud procuring the 
paper except the knowledge the cash- 
ier, and that knowledge not imputable 
the bank, because represented him- 
self only when the paper was discounted. 

urged that upon March 15th, 1898, 
the defendant was assured the cashier 
that the $1,500 note had been paid, and 
that was requested renew the $1,000 
note, with which request complied, and 
that this time intended obtain 
security against any loss upon both said 
notes, but because said statement 
was lulled into security. This claim was 
denied the cashier. con- 
tention that the bank was bound the 
statements made its cashier, and the 
defendant was misled such statements 
the bank now estopped from 
claiming the contrary, and cannot re- 
cover either the notes question, 
citing Oakland Co. Bank Bank Car- 
son City, 113 Mich., 284; Cocheco Na- 
tional Bank Haskell, H., 116; 
Grant Cropsey, Neb., 206; Bank 
Boddicker, W., 632; Bank Peltz, 


ere so 
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Atl., 470; Dan. Neg. Instruments, 
sec. 392. 

conceded these authorities bear 
out the proposition counsel, diffi- 
cult see how under the circumstances 
this case would help the defendant. 
The cashier attempted negotiate the 
$1,000 note Detroit. failed 
so, and was returned the defendant. 
does not appear that defendant relin- 
quished any security had because 
this statement 


shown that when the $1,000 note was re- 
turned, the cashier, without the knowl- 
edge the bank, returned the defend- 
ant all the collateral had the 
bank. Neither does appear that 
March 15th, 1898, Mr. Sessions could 
have secured the defendant against loss 
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BANK WARRANTOR. 


Chattel Mortgage Bank—Sale Mortgagor Bank’s 
Warrantor Goods Sold and Not Bona Fide Holder 
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had desired todo so. Indeed, this 
time, nearly all the property Mr. Ses- 
sions had been hypothecated, one 
way another transferred him. His 
debts this time were nearly, not 
quite, $40,000, while his assets were mere- 
nominal. testified that Mr. Mont- 
gomery had demanded security could 
not have given it. does not appear 
this testimony was untrue. None the 
authorities far hold the bank 
would bound the statement Mr. 
Sessions that the note had been paid, 
when fact had not been paid, unless 


the defendant, reliance upon said state- 
ment, had done some act, failed 
some act which resulted injury him. 
This has failed show. 

The judgment affirmed. The other 
justices concurred. 


Check Given Payment, Where Goods Defective. 


National Citizens’ Bank Ertz, Supreme Court Minnesota, April 
19, 1901. 


When agreement entered into 
between mortgagor chattels and the 
mortgagee thatthe former may sell the 
property for the purpose applying the 
proceeds payment the mortgage 
debt, the mortgagor constituted the 
agent the mortgagee; and if, pro- 
per case, represents warrants the 
quality condition the property sold, 
the mortgagee bound such represent- 
ations and warranty. 

such property paid for check 
payable the mortgagor, who thereupon 
indorses and delivers the mortgagee, 
for the purpose having the proceeds 
applied upon the debt, the latter not 
bona fide holder for value, and 
notice the equities which may have 
out the falsity the represent- 
ations failure the warranty. 
(Syllabus the Court.) 


Appeal from municipal court Minne- 
apolis; Kerr, Judge. 


Action the National Citizens’ Bank 
against Conrad Judgment for 
plaintiff. From order denying new 
trial, defendant appeals. Reversed. 


One Cassiday, doing busi- 
ness Mankato, Minn., the Cassiday 
Packing Company, was indebted plain- 
tiff the month December, 1894 the 
sum $9,500. account this in- 
debtedness, Cassiday indorsed and guar- 
antied the promissory note one John- 
son, payable himself, for the same 
amount,and delivered the plaintiff. 
also executed bill sale chattel mort- 
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gage upon certain meats his possession 
secure the payment this note, and 
was agreed between him and the plain- 
tiff that should have the right sell 
the property thus mortgaged, and pay over 
the plaintiff the moneys received from 
such sales; the amounts thereof ap- 
plied upon Johnson’s note. part the 
mortgaged meats were thereafter shipped 
St. Paul and sold defendant, upon 
the representations and warranty Cas- 
siday’s salesman that the same were 
good quality and good condition. The 
defendant gave his check for the amount 
agreed on, inspected the -meats the 
first opportunity, and found the same 
spoiled and worthless. thereupon re- 
turned the articles Cassiday, was 
advised that the check had been sent 
Mankato, but that would returned 
him without delay. Cassiday thereupon 
again sold the meats, and appropriated 
the proceeds his own use. The bank 
upon which the check was drawn refused 
payment, and the plaintiff, whom the 
check had been delivered part payment 
the Johnson note, brought this suit 
recover the amount. Judgment was or- 
dered against defendant, and the appeal 
from order denying the motion fora 
new trial. 

was found the court below that 
Cassiday sold and transferred the check 
plaintiff good and valuable con- 
sideration and that the plaintiff was pur- 
chaser the same for value. real 
question whether the representations 
and warranty made behalf Cassiday 
can ascribed plaintiff, and thus ren- 
der the check subject the equities 
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which actually existed between Cassiday 
and the defendant. The sale was made 
pursuance agreement between 
Cassiday, mortgagor, and plaintiff, mort- 
gagee, that the mortgaged property might 
sold and the proceeds turned over 
the The sale and application 
the proceeds agreed upon were perfect- 
proper, the parties saw fit make 
such agreement. Its legal effect was 


substitute the mortgagor, Cassiday, 


the agent the mortgagee, exact- 
what the latter had right do; that 
is, sell the mortgaged property and thus 
devote the payment the mortgage 
debt. was really sale the mort- 
gagee, and legally was precisely the 
mortgagee had taken possession and placed 
third person charge, agent, sell 
the property and account for the pro- 
Brackett Harvey, 221; Day- 
ton Bark, Kan. follows that 
the representations and warranty made 
Cassiday’s salesman the good qual- 
ity and condition the meats were bind- 
ing upon the plaintiff mortgagee, whose 
agent was, fully had itself 
made the sale, with the same representa- 
tions and warranty. Under the circum- 
stances, the plaintiff was not and could 
not have been bona fide holder the 
check for value, without notice the ex- 
isting equiiies. Its effort collect the 
amount question simply attempt 
adopt apart the acts its agent 
(the sale stipulated price), and re- 
pudiate the balance (the representations 
and warranty quality and condition). 
Order reversed, and new trial granted. 
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The acts and conduct agent 
with reference his principal’s business 
constitute competent evidence estab- 
lish, implication, authority such 
agent perform acts which are not ex- 


authorized, without regard 


knowledge thereof the principal. 
umbia Mill Co. Bank Com- 
merce, Minn. 224, 

agent was employed for the ex- 
press purpose collecting accounts and 
selling goods. practice, indorsed 
checks payable the order his princi- 
pal, and purchased goods for the house. 
Held, the evidence such course 
selling was sufficient sustain the conclu- 
sion that the agent was authorized in- 
dorse the check upon which this action 
founded. 

(Syllabus the court). 


Appeal from the district court, Ramsey 
county; Hascal Brill, Judge. 

Action Edwin Best, doing business 
Best Co., against Nicholas 
Krey. Verdict for defendant. From 
order denying new trial, plaintiff appeals. 
Affirmed. 


Lewis, Edwin Best 
was engaged the commission business, 
Minneapolis, and conducted 
house St. Paul under the management 
ofone Tomlinson. About September 
1897, employed man the name 
Waynick for the express purpose col- 
lecting accounts and selling goods for the 
St. Paul house. the gth October fol- 
lowing, Waynick received from one Parshall 
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INDORSEMENT AGENT. 


Agent Authorized Collect and Check Pay- 
able Principal—Authority Established Evidence 
Agent’s Method Conducting Principal’s Business. 


Best Krey, Supreme Ct. Minnesota, April 19, 1901. 


check for $139.25, payable the order 
respondent, and received the face value 
thereof money, but failed account 
for his principal. This action 
brought the principal recover the 
amount the check, and, the trial having 
resulted adversely plaintiff, appeal 
was taken from the order the court de- 
nying motion for new trial. There 
are but two questions requiring the court’s. 
attention. First, the ruling the court 
admitting certain testimony the 
indorsement and collection 
checks payable the order appel- 
lant; second, was there any evidence 
the case reasonably tending support 
the verdict? 

being conceded that the time 
Waynick was employed his authority was 
expressly limited the collection ac- 
counts and the sale goods, became 
necessary for respondent show that, 
the time indorsed the check for 
and received the money, had author- 
ity do, either express implied, 
date subsequent his employment. 
order establish such authority, respon- 
dent called witness whom 
that, during the five six weeks 
was appellant’s employ, was his habit. 
receive checks from 
order, indorse them, receive the money- 
thereon, and use this money the pur-. 
chase goods for appellant’s 
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was this testimony that appellant ob- 
jected, upon the ground that such in- 
dorsement and collection checks 
Waynick was proof agency, unless 
knowledge such fact had been brought 
home his principal. The testimony 
was admitted the court the theory 
that was not necessary show that the 
principal had express knowledge thereof. 
This ruling was justified the case 
Columbia Mill Co. National Bank 
Commerce, Minn. 224, where held: 
“On the question authority anagent 
business concern, the party dealing 
with the agent may prove the course and 
manner business that concern 
connected with such agent from which ac- 
tual authority might implied, although 
the party dealing with the agent did 
not know such course and manner 
business the Under the author- 
this case, was proper show the 
ing appellant’s business, bearing upon 
question his authority, and the evi- 
-dence was properly received. 
urged that the evidence was not 
sustain the verdict, for the 
that there was not shown any au- 
Waynick, because was not 
authorized exercise any other 
powers than those collector ac- 
counts anda seller goods. Conceding 
that the first instance such authority 
had not been expressly conferred upon 
him, appears from the record that Way- 
upon the very first day his employ- 
ment received check payable the order 
his principal, indorsed his name, 
received the money thereon, and used 
the purchase goods for his employer’s 
benefit. further appears that several 
different occasions indorsed similar 
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checks the same manner, and that al- 
most daily appeared the market, 
goods for the house. appears that 
five six checks drawn appellant 
the order Tomlinson, manager the 
St. Paul house, were indorsed Waynick 
writing Tomlinson’s and his own name 
the back thereof, and that these checks 
were used the ordinary course 
ness. The trial court submitted the 
jury the question whether the fact that 
Waynick was permitted appellant 
conduct his business under such methods 
and for such length was sufficient 
warrant conclusion that was 
thorized appellant indorse the check 
upon which this action based. must 
observed that the ultimate fact sub- 
mitted the jury was not whether the 
agent had apparent, but actual, authority 
indorse the check. think that ques- 
tion was properly submitted, and that the 
evidence reasonably tends support the 
conclusion that Waynick had such author- 
ity. was not necessary for respondent 
show that appellant gave express 
actual authority the agent indorse 
the course the principal’s business 
his agent indorsed checks under such cir- 
cumstances and for long period 
justify the inference that had been 
given such authority. other words, 
was the conduct the agent with refer- 
ence the business sufficient establish 
implication that such authority was 
given, notwithstanding the direct testi- 
mony the principal the contrary? 
think the evidence sufficient support 
the conclusion the jury upon that ques- 
tion. 
Order affirmed. 
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The supreme court the United States 
National Bank Daingerfield Rag- 
land (decided April re-affirm the 
principle that the time when usurious in- 
terest actually paid national bank, 
and not the time when agreed that 
shall paid, the date which the two 
years statute limitation action 
recover double the interest paid, begins 
Inthe case bar, usurious in- 
terest was included principal notes 
given national bank, more than two 
years before action against the bank 
for the penalty was brought, but the 
notes were paid less than two years 
before the commencement the action. 
held that the action was not barred 
the inclusion the usurious interest 
principal the notes did not amount 
payment the interest within the 
meaning the statute, but the usurious 
interest was paid only when the notes 
were paid. 


The subject the right the receiver 
insolvent national bank collect 
assessment from the stockhold- 
ers, concerning which several decisions 
not altogether harmony, have recently 
been rendered and reported our col- 
umns, has now come before the United 
States Circuit Court, Georgia, 
D., the case Lease, receiver Bar- 
schall and others, decision which was 
rendered March 27th. 

Lease, the receiver the Chattahoo- 
chee National Bank, brought bill 
equity against Barschall and others, stock- 
holders said bank, collect second 
assessment per cent., there having 
been former assessment per cent. 
The stockholders filed cross bill alleging 
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that $14,802.17 the amount sought 
collected was make good the failure 
stockholders pay the amount the 
former assessment, also that the addition- 
assessment was part meet losses 
incurred the receiver endeavoring 
save debts the The receiver 
demurred this cross-bill, but the court 
overrules the demurrer, holding that un- 
der the statute imposing the liability, 
shareholder can required make good 
the failure another shareholder pay 
the amount his assessment, and where 
assessment $61,000 made, must 
considered, for the purpose making 
another assessment, the entire 
had been paid. Further, the court 
holds, losses sustained the receiver 
investing various properties endeav- 
oring save debts the bank, cannot 
charged the stockholders and made 
the subject additional assessment. 
decision the contrary this latter rul- 
ing was published our May number.) 
The court says unnecessary 
determine now whether not the comp- 
troller the currency can make second 
assessment,” but this right conceded 
cannot made for the purpose mak- 


ing good the failure certain sharehold- 


ers pay, nor make good losses in- 
curred the receiver 


The nature national bank stock- 
holder’s liability, with reference the 
question when action enforce 
barred state statute limita- 
tions, the subject decision ex- 
tended opinion the United States Cir- 
cuit Court Appeals, gth Circuit, 
Aldrich McClaine, decided 
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14, 1901, which the Circuit Court 
for the western district Washington 
reversed. 

The receiver the First National 
South Bend, Washington, brought ac- 
tion against stockholder recover 
assessment made payable before 
September 17, 1896. The action was com- 
menced August 15, 1899, more than two, 
and less than three years after the date 
when the assessment became due. de- 
murrer the complaint was sustained 
the lower court the ground that the 
action was not commenced within the time 
limited law. That court ruled that 
the liability was not contractual, but stat- 
utory only; hence did not come within 
section 4800 the Code Washington, 
providing three-year limitation 
action upon contract liability,express 
implied, not writing, but was gov- 
erned section 4805 providing that “an 
action for relief not hereinbefore provided 
for shall commenced within two years 
after the cause action shall have ac- 

The Circuit Court Appeals re- 
verses this, holding that the stockhold- 
er’s liability contractual, though found- 
the national banking act, and that 
the action was not barred until three 
years after the right action accrued. 


question involving the liability the 
drawer check innocent purchas- 
for value, after the drawer had settled 
with the payee for the check the as- 
sumption that had been mislaid and 


would returned the payee, 
passed upon the Circuit Court 
Appeals, Circuit, Bradley An- 
drus, March 28, 

Thomas Bradley gave his check, dated 
February 18, 1897, the Security Trust 
Company Philadelphia, the order 
Francis Grable, for $12,500. April 
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15, 1897, while this check was still out- 
standing, Bradley and Grable had 
eral settlement, and appeared that 
Bradley owed including 
the amount the $12,500 check. this 
settlement Grable told Bradley had lost 
mislaid the check, and would look 
for and, found, return it, and also 
gave Bradley writing that the check 
had been settled for, and would not 
presented for payment. Whereupon, 
Bradley gave Grable the full amount 
$19,416.67. matter fact Grable 
had indorsed the check over one John 
Andrus, the day after received it,who 
took innocently and gave full cash value 
for it. But Andrus, Grable’s request, 
held the check instead presenting it, 
and subsequently passed one 
Arkell, payment stocks and bonds. 
Arkell, January 1898, eleven months 
after ithad been issued, presented the 
check for payment which was refused. 
Andrus thereupon took the check and 
brought suit against Bradley, the drawer, 
thereon. 

The court holds Bradley, the drawer, li- 
able the holder, Andrus. The reason- 
ing follows: While the check was 
withheld from presentment for unreas- 
onable length time, eleven months, this 
did not defeat the rights Andrus, 
bona fide holder, recover from the 
drawer, unless funds the latter, appli- 
cable the check, were the interim 
lost through the insolvency failure 
the bank. Undoubtedly, Andrus had 
promptly presented the check, Bradley 
would not have paid its amount settle- 
ment with Grable, but the delay pre- 
sentment was not the proximate cause 
loss; was his own impru- 
dent reliance Grable’s false statements 
when could have insisted full in- 
demnity before including the amount 
the check the settlement. Bradley, 
therefore, cannot invoke the doctrine 


est 
thi 
his 
cid 
cel 
the 
ple 
for 
the 
alc 
wo 
les 


LEGAL DECISIONS. 


estoppel, who claims the benefit 
this principle the ground that has 
been misled through the acts conduct 
another, must not have been misled through 
his own want reasonable care. 


The court civil appeals Texas 
Fulton National Bank Denison (de- 
cided April 17) holds that 
certificates stock entitled hold 
them against administratrix the 
pledgor and entitled receive and en- 
force dividends other benefits attaching 

the rule were otherwise, and stock 
other property which had been pledged 
bank for debt, were held sub- 
ject, the hands the bank, upon the 
death the man who made the pledge, 
any superior claim the widow—an- 
alogous right dower real estate 
—the banking and commercial community 
would, indeed, surprised. Neverthe- 
less, the case named, such claim was 
seriously, though unsuccessfully, urged. 
The case was this: 

national bank Texas advanced 
one its dealers, the purchase money for 
certain shares corporate stock, which 
the stockholder pledged the bank. Cer- 
tain other shares were pledged the bank 
for loans, together with certain bales 
cotton. The pledgor died, and his widow, 
administratrix, sued the bank recov- 
the stock and cotton for the purposes 
administration, basing her right pos- 
session upon the fact that the same was 
property the estate and held merely 
security for decedent’s debts and was sub- 
ject her claim for allowances—being 
the only property the estate out 
which such allowances could made— 
and that she was entitied hold and ad- 
minister the same under the direction 
the probate court. 

The court civil appeals refuses de- 
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prive the bank its security upon any 
such claim. Concerning the shares 
stock actually paid for the bank, view- 
ing the bank mere lienholder, the 
lien had the character lien, 
and held superior any claim for al- 
lowances. the other stock and 
property, pledged the bank collater- 
al, the Texas statute provides for the vest- 
ing the estate one who dies intestate 
the heirs, gives the executor admin- 
istrator right possession, and makes 
their duty recover possession. The 
court holds that under this statute, ad- 
ministrator not entitled the posses- 
sion property which the decedent 
was not possession and not entitled 
possession the time his death, and 
that the present case the 
trix took better right than the pledgor 
which was simply right acquire the 
property satisfying the creditor who 
held it. 

The court, furthermore, that the 
national bank had the power deal 
the corporate stocks the manner 
did. 


Marks Evans Bridges (supreme 
court Tennessee, February 16, 1901), 
the negotiability the following form 
whisky receipt and the rights inno- 
cent purchaser from the original holder 
are passed upon: 


“Received from Bridges 
Son, storage U.S. bonded 
warehouse distillery No. 83, locat- 
near Springfield, ‘Tenn. the 5th 
district Tennessee, the following 
described Whisky, for account and 
subject the risk and order 
Marks deliverable only re- 
turn and surrender this receipt 
properly indorsed, and payment 
government tax and storage charges. 

“This receipt given deference 
the Tennessee warehouse laws, 
well the laws the U.S. Loss 
damage fire, elements, shrink- 
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age natural decay, the owner’s 
[Signed] Thomas Waters, 
Storekeeper 
Proprietors.” 
[Indorsed] “J. Marks 


Passing upon the effect given 
such certificate, the court say: 


the case Tolley Vanden, from 
the chancery court Lincoln county, de- 
cided several terms since (unpublished 
opinion) this court passed upon the char- 
acter and effect given receipts 
exactly similar these every material 
respect. that case, the warehouseman 
had retained lien for the unpaid purchase 
money and this fact was recited the 
face the This court held: 
That such certificates cannot regarded 
the warehouse receipts, 
and are not governed our statute 
1879 (Code 3601) because such ware- 
house was the joint possession the 
owner the warehouse and the govern- 
ment That such receipts are not 
negotiable, provided that act, nor 
they vest the transferee the absolute 
ownership the property provided 
that act (Code Still, they were 
assignable (Stewart Ins. Co. Lea, 109) 
and all other questions aside, the trans- 
feree would have the right apply for 
and receive the property payment 
government tax and storage charges. 
was held that the lien attempted 
retained was indefinite and not set out 
with sufficient particularity detail 
make effective hold the property, 
give notice transferee for value. The 
court that case also passed upon the 
effect which must given the state- 
ment the receipt that was issued 
deference the Tennessee warehouse 
laws, well the revenue laws the 
United States. The court was opinion 
that the intent the statement was 
make the receipts negotiable under the 
Tennessee laws and that they should cir- 
culate bills exchange promissory 


notes, and have the same effect and virtue 
warehouse receipts; that the intention 
the warehouse keeper was enable the 
parties negotiate them though they 
were statutory warehouse receipts. Stress 
was laid that case upon the fact that 
the bank was innocent holder for full 
value the certificates, and that they had 
been regularly transferred it; and, this 
being plainly apparent from the record, 
the bank was allowed recover upon the 
certificates though not occupying the 
status statutory warehouse 


Thus has the nature and effect such 
whisky receipts been declared the su- 
preme court Tennessee. the pres- 
ent case, whisky receipts such set out 
above, were issued Bridges Son, the 
sellers and warehousemen, March 1892. 
note for the purchase price not having 
been paid Marks Co., the whisky 
was attached Bridges Son May 
1892, and was sold January 1893, 
satisfaction the debt. But April 
1892, the certificates suit, which had 
been indorsed Marks Co. and also 
Evans Co. went into the hands 
Alabama bank, from whence, Decem- 
ber 1893, they went Evans Co., who 
gave notice the claim the whisky 
until two years afterwards. 

The court holds that if, this case, the 
purchasers these certificates can 
considered holders good faith and 
for full consideration, then would 
identical with the Tolley Vanden case, 
and Evans Co. would entitled re- 
cover; but the court finds collusion be- 
tween the bank and Evans Co. and 
Marks Co., realize upon the certifi- 
cates after the failure Marks Co. and 
when, from all the circumstances, they 
must have been affected with notice the 
equities Bridges Son; hence, the 
plaintiffs are held not entitled recover 
from Bridges Son, upon the whisky re- 
ceipts question. 
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TAXATION CORPORATIONS. 


Comparative Summary Legislation New York, Massachusetts, 
Pennsylvania and New Jersey, giving Brief Review the Sev- 
eral Systems, May 1901. Robert Harvey 
Whitten, Ph.D., Sociology Librarian. 


GENERAL CORPORATIONS 
New York and Massachusetts real 
tate general business corporations 
assessed the local assessors for state 
and local purposes, while Pennsylvania 
and New Jersey assessed for local 
purposes only, there being state tax 
real property these two states. 
New York corporations are also subject 
taxation for local purposes approxi- 
mately the actual value capital em- 
ployed less liabilities and real estate, and 
state tax rate varying according 
dividends, being mills the par 
value capital stock employed the 
state, dividends are per cent. The 
state tax commissioner Massachusetts 
assesses tax the average rate taxa- 
tion throughout the state (about per 
cent.) the total market value the 
shares all domestic corporations, less 
real estate and machinery locally assessed, 
and the auditor general Pennsylvania 
atax per cent. the actual 
value the franchises, property and entire 
earning capacity all corporations hav- 
ing capital stock, and also tax two- 
fifths per cent, the bonds other 
obligations domestic corporations held 
residents the state, which paid 
the corporations and deducted from in- 
terest due. New Jersey corporations 
are subject local taxation personal 
property the same manner 
uals. Asin New York the value the fran- 
chise can not taxed personalty and 
corporations have the same right de- 
duction for debts have individuals. 


Domestic corporations also pay state 
tax one-tenth per cent. the par 
value capital stock amounts not ex- 
ceeding $3,000,000, one-twentieth per 
cent amounts from $3,000,000 $5,- 
000,000, and $50 for each 
excess $5,000,000. New Jersey 
porations organized carry business 
other states form far the largest 
proportion corporations subject this 
rapidly regressive tax. 

Service 
the four states under consideration Penn- 
sylvania and Massachusetts have the most 
consistent systems taxing public ser- 
vice corporations. Pennsylvania 
lic service like other corporations are 
their capital stock, which the state su- 
preme court has held mean tax 
entire property including franchises and 
earning capacity. foreign 
corporations pay tax two-fifths 
per cent. their bonds, and domestic 
corporations pay from interest due tax 
the same rate bonds held resi- 
dents the state. Real estate not 
taxed for state purposes Pennsylvania 
and public service corporations, except 
railroads Philadelphia and Pittsburg, 
are exempt from all local taxation 
much their property essential 
the exercise their franchise. make 
for this exemption from local taxation 
transportation and transmission corpora- 
tions every kind pay astate tax four- 
fifths per cent, gross 
from business done wholly within the state. 
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Massachusetts taxes public service like 
all domestic corporations the aggre- 
gate market value shares less real es- 
tate locally assessed, the rate 
taxation throughout the state (about 
percent.) Street railways are the only 
public service corporations that are re- 
quired pay additional taxes: They pay 
tax equal the excess dividends 
paid over per cent. and gross-receipts 
proportion gross receipts per mile. 

are number points simi- 
between the systems New Jersey 
New York. both states personal 
property public service corporations 
assessed locally for local purposes, but the 
value the franchise cannot included 
and debts may deducted. This ex- 
emption the franchise has recently led 
both states pass special laws for the 
taxation corporations exercising fran- 
chises use streets other public places. 
The New York law passed 1899 pro- 
vides for the valuation this special 
franchise the state board taxation 
and for its assessment for state 
purposes the same manner real es- 
tate. The New law, passed one 
year later, imposes tax per cent. 
the gross receipts such corporations. 

New York, street and elevated rail- 
roads pay state tax per cent. 
gross receipts and per cent. divi- 
dends paid excess per cent.; and 
water, light, power and heat companies 
pay per cent. gross receipts and 
per cent. dividends excess per 
All other transportation and trans- 
mission corporations pay state tax 
per cent. gross receipts from busi- 
mess done wholly within the state, and like 
corporations generally they are subject 
state tax ata rate varying according 
dividends, being mills the par value 
capital stock employed the state, 
dividends equal per cent 
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New Jersey has system for the 
taxation steam railroads and 
Real and personal property taxed for 
state purposes the rate per 
cent. its actual value determined 
the state board assessors. The court 
has held that the valuation may based 
the aggregate value shares and 
bonds less debts due creditors within the 
state. The state board also levies tax 
for local purposes the local rate but not 
exceeding percent., branch roadbeds 
waterways, and all other property ex- 
cept (1) the stem” each railroad 
canal, including the roadbed not 
exceeding feet wide with tracks and 
passenger stations, and (2) rolling stock, 
canal boats, and all tangible and intang- 
ible personalty. 

The old system assessing public ser- 
vice corporations through local officials 
the same manner individuals has been 
quite generally abandoned. The change 
has not come about through conviction 
the injustice the former system 
strict uniformity, but result the 
fact that local assessors proved unequal 
Many states have given actual value 
basis assessment, and levy taxes, 
assessed usually some state officer 
board, gross receipts, mileage, par 
value shares, etc. The administration 
such taxes comparatively simple and 
certain, but they can have other justi- 
fication. They are unequal and arbitrary 
the rate imposed being necessarily fixed 
guesswork intrigue. the case 
public service corporations there are but 
two bases taxation that can plaus- 
ibly defended, net income and actual 
value. When both these are abandoned, 
chaos results. These arbitrary taxes, 
though unequal between corporations 
the same class, have usually been fa- 
vored corporate interests because 
their definiteness and because the amount 
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paid usually much below their propor- 
tionate share the burdens govern- 
ment measured net income the 
actual value their property. 

The present chaotic conditions were 
much furthered the earlier decisions 
the United States courts relative the 
taxation interstate commerce, but with 
the more recent decisions the United 
States supreme court sustaining the so- 
called unit system the assessment 
the property and franchises interstate 
corporations and with the belief many 
states that such corporations are escaping 
their just share the burden taxation, 
there now very strong tendency re- 
turn the principle uniformity the 
basis taxation though not the mode 
assessment. The generai trend seems 
abandon gross receipts, mileage, 
shares, basis taxation, and 
substitute the actual value property 
and franchises determined state 
board. The broader jurisdiction, more 
extensive powers and higher technical 
training the state board are relied 
accomplish the task which 
assessors have proved unequal. This tend- 
ency though shown more clearly Ohio, 
Indiana, Illinois, Kentucky, Missouri and 
other states evidenced thestate tax 
actual the property and franchises 
corporations Pennsylvania and 
the special franchise tax New York and 
the tax railroads and canals New 
Jersey. 

STATE AND 
considerable uniformity the taxation 
state and banks throughout the 
United States. The existing system has 
grown out the exemption from taxation 
United States bonds, which much 
the capital national banks invested 
and the provisions the national banking 
act permitting the taxation national 
bank shares the hands individuals 
not greater than that which other 
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moneyed capital the hands individ- 
uals taxed. [National bank act, 1864, 
41]. Massachusetts, real estate 
taxed for state and local purposes and the 
bank pays tax behalf the share- 
holders the average rate for state and 
local purposes the market value the 
shares, less proportionate deduction for 
real estate separately assessed. New York 
besides taxing real estate the regular 
rate for state and local purposes, levies 
tax per cent for local purposes the 
value the shares determined adding 
together capital stock, surplus, 
vided profits, and the tax paid the 
bank behalf the shareholders. 
Pennsylvania the tax real estate for 
local purposes only, and the state leviesa 
actual value shares, determined 
adding together capital stock paid in, sur- 
plus and undivided profits. The tax 
paid the bank and charged the 
shareholders. New Jersey the tax 
both real estate and shares for local 
Shareholders are taxable 
where they reside the actual value 
their shares less proportionate deduc- 
tion for the real estate the bank separ- 
ately assessed. Only the tax the shares 
nonresidents the state paid the 
bank and charged the holders. 

Trust New York the 
real estate trust companies taxed for 
state and local purposes, and they pay 
state tax per cent. the amount 
capital stock, surplus and undivided prof- 
its. Massachusetts and Pennsylvania 
addition the taxes which general 
business corporations are subject, they 
pay taxes property held trust. 
Massachusetts they are taxed the aver- 
age rate taxation throughout the state 
(about per cent.) personal property 
held trust that would taxable the 
hands individual trustee, and 
this average rate deposits that are 
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held subject withdrawal not less 
than ten days’ notice. Pennsylvania 
they pay tax two-fifths per cent. 
certain securities held trust,and de- 
positors are taxed the same rate 
time deposits bearing interest. New 
Jersey they, like banks, are taxed for 
cal purposes only. The real estate and 
the true value capital stock less real 
estate, are taxed the local rate. 
banks 
are confined almost exclusively the New 
England and eastern states, and all 
these states besides being taxed real 
estate they pay tax deposits, surplus 
earnings. All the New England 
states and New York follow the plan 
exempting depositurs and levying tax 
low rate the deposits surplus 
both deposits and surplus the bank. 
Maine the rate per cent. and 
Rhode Island two fifths per cent. 
both deposits and surplus; Connecticut 
Vermont seven-tenths per cent. 
deposits, New Hampshire per 
cent. deposits; New York percent. 
the par value surplus and undivided 
earnings. all these states except New 
York real estate separately taxed de- 
ducted and there are usually other deduc- 
tions. Massachusetts loans mort- 
gages taxable real estate are deducted. 
Pennsylvania mutual savings banks pay 
tax two-fifths per cent. cer- 
tain kinds mortgages and other secur- 
ities and tax per cent. net earn- 
ings income. are liable 
tax two-fifths per cent. time 
certificates deposit bearing interest. 
Savings banks New Jersey are taxed 
the local rate the full amount their 
property valuable assets less funds in- 
vested non-taxable mortgages and other 
securities but without any deduction for 
liabilities. They are therefore taxable 
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their deposits but the depositors are ex- 
empt. 

the four states insur- 
ance companies are subject the same 
taxes real estate general business 
corporations. New York domestic life 
and fire companies are subject state 
tax per cent. gross premiums from 
business the state. Massachusetts 
comestic life and fire companies having 
capital stock are, like other corporations, 
taxed the average rate taxation 
the market value shares less real estate 
separately taxed. All domestic life com- 
panies also pay state tax per 
cent. the net value policies held 
residents the state, and mutual fire com- 
panies not subject the tax the mar- 
ket value shares pay state tax 
per cent. gross receipts from premiums 
assessments received all states, ex- 
cept those which they are subject 
like tax. Pennsylvania domestic life 
and fire companies pay the same taxes 
general business corporations, except that 
the case fire companies the tax 
capital stock the rate three-tenths 
addition they pay state tax eight- 
tenths per cent. gross premiums 
and assessments from business within the 
state. New Jersey domestic life and 
fire companies other than mutual are 
taxed for local purposes capital stock 
paid and surplus, less real 
estate and nontaxable property which 
the surplus invested. Domestic fire 
companies, except mutual companies that 
not issue policies the stock plan, 
also pay state tax percent. gross 
premiums from business within the state, 
and domestic life companies pay state 
tax per cent. their entire surplus 
and tax 35-100 per cent. the 
gross amount collected from premiums 
all states, but all taxes collected for 
eign life companies under reciprocal pro- 
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visions are deducted from the taxes due 
from domestic companies. 

All but states have reciprocal re- 
taliatory laws for the taxation foreign 
insurance Companies, and the tax all 
foreign insurance companies California, 
Connecticut and Tennessee, life com- 
panies New Jersey, fire and marine 
companies Oklahoma, and all except 
fire and marine companies 
determined entirely reciprocal laws,no 
tax being imposed companies states 
that not impose tax companies 
incorporated these states. The pre- 
amble the New Jersey act 1891 tax- 
ing life companies recites that account 
the reciprocal laws other states the 
companies New Jersey are willing 
pay increased tax order that exist- 
ing taxes foreign companies may 
repealed. 

INCORPORATION Pennsylvania 
one-third per cent., New York one- 


twentieth per cent., New Jersey one- 
fiftieth per cent. and Massachusetts 
one-twentieth per cent. amounts 
$400,000, but nothing capitaliza- 
tion excess that amount, $200 being 
the maximum tax. corporation with 
capital $10,000,000 would pay $33,333 


BANKING 


According the report George 
Maltz, commissioner the banking de- 
partment the Governor Michigan, 
there were, the close the year 1900, 
192 state banks and three trust compa- 
nies under the supervision the banking 
department. During the year 1900 six 
new banks were organized, with aggre- 
gate capital $195,000. During the year 
none the state banks became insolvent. 
Two banks were converted from state 
national institutions. There was net 
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Pennsylvania, $5,000 New York, 
$2,000 New Jersey and $200 Massa- 
chusetts. 1901 New York reduced its 
incorporation tax from one-eighth one- 
twentieth percent. and greatly liberal- 
ized its corporation laws, soas agree 
most respects with those New Jersey. 

SHARES AND New York 
and New Jersey shareholders both do- 
mestic and foreign corporations are ex- 
empt from taxation their shares, while 
Massachusetts only shareholders 
domestic corporationsand Pennsylvania 
only shareholders corpora- 
tions and foreign corporations doing 
business the state are exempt. 
holders both domestic and foreign cor- 
porations are taxable New York and 
Massachusetts. Pennsylvania tax 
domestic corporations behalf the 
bondholders, and deducted from interest 
due. Bonds not subject this tax are 
taxed the hands the holders the 
same rate thelocal assessors, New 
Jersey bondholders foreign corpora- 
tions not taxed within the state and 
other corporations claiming deduction 
for debts due bondholders, are subject 
taxation for local purposes. 


MICHIGAN. 


increase the capital institutions re- 
porting the banking department dur- 
ing 1900 $653,000. The earnings 
the 192 state banks and three trust com- 
panies the year were follows: 

Dividends paid for capital 
$12,262,100 amounted $1,130,636. 29. 
Increase surplus fund was $189,017.61. 
Average dividend rate capital for 1900 
was per cent. Average dividend 
rate capital and surplus, $15,250,071 
for 1900 was 2-5 per cent. 


X- 4 
a + 
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The progress which really 
deserves the name being great 
ever marked degree substan- 
tialness and solidity which never 
mistaken the intelligent man 
affairs. not merely the abnor- 
mal spasmodic growth acertain 
line business that characterizes the 
truly great institution finance, nor 
umn twoof seemingly extravagant 
figures establish that category. 
must borne out solid array 
facts and figures which show 
even development every depart- 
ment the bank’s affairs, and which 
point unmistakably the fact that 
there nothing the mushroom 
character its rise. must main- 
tained setting forth the all-impor- 
tant fact that doing business 
strictly business that its 
earning capacity increases its busi- 
ness increases; that its facilities are 
adequately augmented its growth 
proceeds, and that backed 
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THE MERCHANTS’ LOAN TRUST COMPANY, CHICAGO. 


financial equipment sufficiently strong 
warrant the full limit security 
and confidence. 

the very foreground such solid 


institutions the Merchants’ Loan& 


Trust Company Bank Chicago. Its 
during the past few years has 
been that steady, substantial 
acter which manifested only in- 
stitutions with the firmest foot- 
holds the confidence communi- 
ty, and its progress has become 
rapid within the past two years that 
can classed phenomenal. And 
this the face the fact thatit does 
not court business which unprofit- 
able, and never swerves from the 
soundest and safest banking princi- 
ples and methods. prefers reap 
its share glory putting money 
into the pockets its stockholders 
and maintaining its high place the 
public confidence. com- 
parative statement shows the growth 
the Merchants’ Loan Trust Com- 
pany Bank since 1891: 


Prof. Deposits. Total Resources. 
$2,000,000 $1,465,000 $10,083,000 $13,599,000 
2,000,000 1,840,000 27,379,000 


The officers 
are: 

Orson Smith, President. 

Hulbert, Vice-President. 
Orchard, Cashier. 

Wilder, Assistant Cashier. 


Nelson, Assistant Cashier. 

Leon Loehr, Secretary. 

Peterson, Manager Foreign 
Exchange Department. 

John Blunt, Manager Bond 
Department. 


THE MERCHANTS’ LOAN TRUST COMPANY. 


\ 


THE MERCHANTS’ LOAN TRUST BUILDING, CHICAGO. 


The Directors are: Marshall Field, Enos Barton, Au- 
Lambert Tree, Cyrus McCormick, gustus Burley, Orson Smith, Elias 
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INQUIRIES AND CORRESPONDENCE. 


department carried for the benefit all subscribers, who are entitled submit 
questions general interest, and expect prompt and careful consideration with- 


out charge. 
request made the contrary. 


Corporate Stock Collateral—Neces- 
sity Book Transfer Against 
Creditor—Law 
Illinois Stated. 


AURORA, IIl., June 
Banking Law Journal: 

DEAR bank loans $5,000 
borrower, taking pledge, 200 shares his 
stock the Company, corporation or- 
ganized under the laws Illinois. The bank 
merely holds the certificates and takes steps 
have them transferred the books the 
corporation. the meantime one recoversa 
judgment against and causes execution 
levied B’s stock the office the corpora- 
tion. The bank notifies the corporation and 
that holds the stock, but claims superior 
right thereto, and says that the stock will 
sold execution satisfy his judgment. 

Has the bank right the stock 
and what steps should the bank take assert 
its rights? 

Please fully. 

VICE-PRESIDENT, 


was formerly the law that 
holder, and pledgee whose transfer was 
unrecorded, the former was preferred; 
but the law has since been changed, 
that now the pledgee has the better right. 
The bank’s remedy would notify all 
parties its rights and forbid the sale 
and the notice not sufficiently potent 
should bring bill equity restrain 
the sale; the bank after notification 
can rest its rights, and the sale 
proceeded with and the stock purchased 
and transferred the corporation the 
purchaser, despite the bank’s notice, the 


The names and places those submitting inquiries are published, unless special 


latter can sue the corporation for 
sion its stock. 

The history the law 
this subject may briefly stated. The 
policy the state with reference the 
shares was early defined Chapter 
the Revised Statutes, follows: 


any corporation may taken exe- 
cution, and sold hereinafter provided.” 


Following this came the decision 
People’s Bank Gridley, 457, that 
between vendee pledgee under 
unrecorded transfer, judgment cred- 
itor, the latter was preferred. 

Following that decision, 1883, the 
statute was amended and its language ma- 
terially changed, follows: 


any Corporation may taken exe- 
cution and sold hereinafter provided; 
but all cases where such share inter- 
est has been sold pledged good faith 
for valuable consideration, and the cer- 
tificate thereof has been delivered such 
sale pledge, such shares interest 
shall not liable taken execu- 
tion against the vendor pledgor,except 
for the excess the value thereof over 
and above the sum for which the same 
may have been the certificate 
thereof delivered.” 


Under this statute, the question has 
been finally set rest, the contrary 
People’s Bank Gridley, the Supreme 
Court June 1898, the case 
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Rice Gilbert, 173 348. that 
case, Gilbert loaned Rice $5,000 upon 
certain bank and manufacturing company 
stock. When Gilbert took the stock 
notified the two corporations that held 
the certificates collateral security for 
Rice’s note $5,000, and requested that 
the stock assigned him the books 
the companies, but this was never 
done. 

Afterwards another Rice obtained judg- 
ment against Rice for over $5,000, 
which executions were issued and levied, 
under the statute, upon all the shares 
stock the property Rice. There- 
upon Gilbert brought suit against the 
judgment creditor, Rice, the corporations 
and the sheriff, restrain the sale the 
stock. this suit that the Supreme 
Court Illinois, deciding favor 
Gilbert, puts the decision People’s Bank 
Gridley upon the shelf, being 
longer law. 

The court says that the delivery cer- 
tificates stock security, indorsed 
blank with power attorney, but not 
transferred the books the company, 
when asserted against the rights cred- 
itors the pledgor, has given rise 
much conflict decisions; and that au- 
thorities may found sustaining the 
position that delivery certificate 
stock security, indorsed with power 
attorney, but not transferred the 
books the corporation, not valid 
against lien creditors the pledgor, even 
under the language such statute 
the later-enacted one but the 
current decisions the commercial 
states the Union, says the court, 
make shares stock nearly negotiable 
possible, and expresses the opinion 
that such was the intention the 
legislature enacting the amendment 
the statute. says that the phrase “sold 
pledged” should not receive 
struction which will include portion 
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stock transactions coming under the head 
collateral securities, but not others, 
where there has been delivery the 
stock Accordingly holds 
there but one rational conclusion 
the meaning and purpose the amend- 
ment, and that that was give more 
commercial freedom transfers stock 
for purposes collateral security than 
existed before, and therefore, says, the 
foundation for the holding People’s 
Bank Gridley, longer exists. 

Under the law Illinois, therefore, 
expounded the highest court the 
state, based statute which has been 
force since 1883, the pledgee shares 
stock corporation, although the 
transfer has not been recorded the 
books, holds title thereto, superior 
that judgment creditor the pledg- 
or, the extent the sum for which the 
stock has been pledged. 


Responsibility Pledgee Purchaser 
for Collateral. 


ROCHESTER, Y., June 
Editor Banking Law Journat: 
DEAR state your opinion upon 
the following: 
borrows $2,000 and pledges with 
certain municipal bonds the face value $5,- 


Subsequently finds purchaser for the 
bonds and A’s request, delivers the bonds 
the purchaser, who hands the purchase money, 
some $4,200, who, turn, out the pro- 
ceeds, pays his loan the entire transaction 
taking place the same time and place the 
office 

Subsequently turns out that the bonds are not 
genuine, but issue. has absconded. 
warrantor the genuineness the bonds? 


not. was not owner 
seller the bonds but was merely 
pledgee, known such the pur- 
chaser. simply surrendered posses- 
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sion, was obliged do, when his 
loan was paid. 

448, similar its facts, and warrants 
the above conclusion. One Roberts 
pledged Arnot, what purported 
twenty-one bonds $1,000 each, the 
Buffalo, New York and Erie Railroad 
Company, security loan $17,- 
Roberts, through the 
negotiation agent, sold the bonds 
Baker, the latter being informed that they 
would delivered Cole Co., who 
were Arnot’s agents. Baker, however, 
did not know whose behalf the bonds 
were sold. Roberts directed Arnot’s agent 
with whom the bonds were deposited, 
deliver them Baker pursuance 
such sale. Arnot’s agent went with Rob- 
erts the office Baker, and delivered 
the bonds him and received the price, 
check. Arnot then gave his check 
Roberts for the surplus the purchase 
money over the amount due the loan. 
The bonds proved forged. Genuine 
bonds were worth about cents the 
market. Baker sued recover the 
purchase price. 

The court said that Arnot was merely 
pledgee the bonds, was bound de- 
liver them whomsoever Roberts might 
direct, receiving payment the loan, 
and was entitled, upon such delivery 
receive the proceeds, least much 
them might necessary pay the 
loan. The fact that the whole proceeds 
were paid him and that paid them 
over Roberts, after deducting the 
amount due the loan, can make 
difference. the bonds were delivered 
direction Roberts, and pursuance 
did not constitute any affirmation 
Arnot title himself, the genu- 
ineness the bonds. 


Examining the facts, the court found 
established that Arnot had title 
the bonds except pledgee, and that 
the title remained Roberts and had 
the right them and require Ar- 
not deliver them any time, being 
paid the amount the loan; further, that 
the sale Baker was made Roberts 
and not Arnot, 

Upon these facts, the court decides: 
Arnot was not the seller and was not 
bound intrust the bonds Roberts 
for delivery, but was entitled retain 
control them until his loan was paid. 
The delivery him, therefore, was not 
inconsistent with his position pledgee. 
The proceeds being all one check, 
Arnot was justified taking for the 
purpose retaining out the amount 
due. Baker desired know whose 
behalf the sale was made could have 
readily done inquiry. Not having 
made the inquiry, and nothing having 
been done mislead him, must abide 
the facts actually existing, and upon 
these facts could not hold Arnot re- 
sponsible warrantor the genuineness 
the bonds. 

the pledgee the above case did not 
incur warrantor liability delivering 
the bonds the purchaser and taking 
check for the purchase price—the pur- 
chaser not even being aware that was 
pledgee whose behalf the sale was 
made, although fact made the pledg- 
or—clearly the pledgee the case sub- 
mitted cannot held any warrantor 
liability for the genuineness the spuri- 
ous bonds, for here, not only was the sale 
made the pledgor, but the purchaser 
knew it, and the purchase money was 
fact first delivered the pledgor, who 
thereupon handed the 
amount the loan; although, course, 
being all part the same transac- 
tion. 
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Principal and De- 
posit Creditor Bank—Effect 
Non-Appropriation Bank 
Surety’s Liability. 


May 31, 1901. 
Editor Banking Law Journal: 

SIR:—A indebted upon promisso- 
note bank this state, upon which 
surety. When the note matures, deposit 
bank more than sufficient meet the note. 
But the bank fails apply the deposit upon the 
note, which draws out, and thereafter be- 
comes insolvent. 

Question: the surety, who responsi- 
ble party, discharged from liability reason 
the failure apply sufficient A’s de- 
posit satisfy the note when matured 

full reference any reported decisions 
this and other states will appreciated. 


Cashier. 


The surety not discharged. 

The supreme court Illinois, Voss 
The German-American Bank Chi- 
cago, Ill. 599, have held that tne fact 
that the principal note payable 
bank has funds deposit the bank 
after the note matures, and before suit 
the note, exceeding the sum due 
thereon, and the bank does not appro- 
priate the same its payment, does not 
discharge the surety. 

this case, was insisted that the 
bank, having sufficient funds the prin- 
cipal its hands, was bound apply 
them the payment the note, failing 
which, the surety was discharged; 
but the court replied that did not rec- 
ognize the existence any such obliga- 
tion the bank. 

There are other authorities the same 
effect. 

the English case Strong Fos- 
bankers promissory note with surety, 
and was held that the surety, when 
sued the bankers the note, could 
not set either payment way 
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equitable defence, that shortly after 
the note matured the balance account 
was favor the depositor greater 
amount, and the bankers did not apply 
that balance discharge the note, 
inform the surety for three years after- 
wards that the note remained unpaid. 
The court said: would essentially 
altering the position of, parties estab- 
lish that, because banker, who holds 
note third person for customer, has 
balance his hands the customer's 
favor the maturity the note, such 
third person thereby discharged, 
turns out that the note was given him 
surety.” 

Mahaiwe Bank Peck, 127 Mass. 
298, the same rule recognized, and the 
following principles law are announced 
Gray, J.: 

deposited bank does not 
remain the property the depositor, 
upon which the bank has lien only; but 
becomes the absolute property the 
bank, and the bank merely debtor 
the depositor equal amount. 

long the balance account 
the credit the depositor exceeds the 
amount any debts due and payable 
him the bank, the bank bound 
honor his checks, and liable action 
him does not. When owes 
the bank independent debts, already due 
and payable, the bank has the right 
apply the balance his general account 
the satisfaction any such debts 
his. But the bank, instead apply- 
ing the balance, sees fit allow him 
draw out, neither the depositor nor any 
other person can afterwards insist that 
should have been applied. The bank, 
being the absolute owner the money 
deposited, and being mere debtor the 
depositor for his balance account, 
holds property which the depositor 
has any title right which 
independent debt from him the 
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bank can avaii himself way 
gation. The right the bank apply 
the balance account the satisfaction 
neither the absence ex- 
press agreement appropriation, will 
benefit the surety. 

general rule accordingly that 
where moneys drawn out and moneys 
paid in, other debts and credits, are 
entered, the consent both parties, 
the general banking account depos- 
itor, balance may considered 
struck the date each payment 
entry either side the account; but 
course dealing, between the depositor 
and the banker, certain note bond 
the depositor not included the gen- 
eral account, any balance due from the 
banker the depositor not ap- 
plied satisfaction that note bond, 
even for the benefit surety thereon, 
except the election the banker.” 


State Taxation Bank Share- 
Power Collect Tax 
From Non-Resident 


TRENTON, J., May 31, 

DFAR the case resident New 
Jersey, owning stock national bank New 
York state, the bank should not pay the tax 
for the shareholder, would the tax collecting au- 
thorities New York have the power collect 
the amount from the New Jersey holder, the 
same owed personal debt? have 
heard arecent New York decision that there 
power collection such cases. Will you 
kindly publish your columns. 


NON-RESIDENT. 


Division, first department, the New 
York court (City McLean 
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that while the state has power assess 
tax upon the shares national banks 
non-resident holders, and the 
ment acquires valid lien upon the shares, 
collectible either foreclosure dis- 
tress and sale, has not the power im- 
pose personal liability upon non-resi- 
dent holder the shares who not subject 
its jurisdiction citizen resident, 
the extent that the tax may collected 
personal action against him. 
the justices dissented from this ruling, 
urging that the power collect con- 
nected with the right tax, that the tax 
much personal debt the case 
non-resident resident, and com- 
menting upon the inadequacy the mere 
statutory right lien upon the shares 
which, they point out, could not en- 
forced where the owner non-resident 
and holds the certificates which, being 
their nature securities, 
purchaser without notice would get 
perfect title delivery, with proper 
power transfer. 

future cases for the new tax law re- 
quires the bank all cases collect and 
pay the taxes; but agreeably request 
statement the facts and synopsis the 
opinion, showing the reasoning upon 
which the decision based: 

Andrew McLean, resident New 
Jersey, owned, January 1896, certain 
shares stock the Standard National 
Bank New York City. was assessed 
and tax something over $292 levied 
against his shares. For some reason the 
bank did not pay the assessment. 
January 10, 1899, the City New York 
brought action against McLean re- 
cover the amount this tax, under the 
authority section 936 the Greater 
New York charter. Upon the trial, the 
court held McLean personally liable for 
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the tax. This judgment reversed 
the appellate division. 

There doubt, the court holds, that 
under the authority given the state 
Congress sec. 5219) and pursu- 
ance the duty put upon the assessors, 
the Tax Law (Gen. Laws, Ch. 
13) the shares were properly assessed 
against defendant the 1st Ward New 
result that assessment the tax levied 
upon those shares became valid lien 
upon themand might properly collected 
either foreclosure the lien (Tax 
Law, sec. distress and sale 
accordance with the provisions sec- 
tion 926 the Greater New York char- 
ter. Thevalidity the tax, therefore, 
cannot disputed. 

But the question presented whether 
the state, having authority levy tax 
upon this property, has also the power 


impose personal liability upon non- 


resident holder the property who not 
within the boundaries the state sub- 
ject its jurisdiction citizen resi- 
dent, the extent that valid tax levied 
upon his property may collected 
personal action against him. 

Ordinarily, the court says, one can 
assessed for personal property owned 
him only the place his residence 
(State Tax Foreign Held Bonds, 
Wall. 300) and the absence any 
special statute changing the rule, 
assumed that all personal property 
owned him located that place and 
subject taxation upon there 
only. But undoubtedly the legislature 
any state liberty refuse recog- 
nize this fiction law the situs 
personal property and say that any per- 
sonal property which within the state 
and which has the benefit the protec- 
tion the laws, whether taugible in- 
tangible, shall subject assessment 
for taxes levied the state (People 
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Feitner, App. Div. 217). this par- 
ticular case the right given congress 
the state legislature thus assess this 
particular property where located, 
but does not follow that because has 
that power, also has power bring 
within the jurisdiction our courts, for 
the purpose enforcing tax levied upon 
that property, the person non-resident 
make him personally liable for 
the amount the tax. 
this state that the assessors have 
jurisdiction over the person any one 
who does not live within the district 
which their jurisdiction extends (People 
340). 

far residents this state arecon- 
cerned, there can doubt that the 
legislature not only has the power tax 
the personal property such residents 
where actually situated without regard 
the domicile the owner, but also 
has the power subject such residents 
personal liability with respect that 
tax well any other tax; and this 
the extent the holding McLean 
Myers, 134 480. But admitting all 
those powers the legislature, the 
question still remains here whether that 
body has the power over non-resident 
make him personally liable for tax 
assessed against his personal property 
within this 

has been said that tax against per- 
sonal property this state creates debt 
which may collected personal ac- 
tion against the owner (Matter Bab- 
cock, Hun. 142; aff'd 115 450). 
that case tax was assessed prior 
the death testator which the 
tors were bound pay one his debts 
(Code Civ. Proc. sec. 2719), and the re- 
ceiver taxes was given right 
action recover the tax, there was 
distinction that regard between claim 
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for taxes and which could 
recovered personal action. But, says 
the court, while that extent atax levied 
the City New York against the prop- 
erty resident the state may 
debt against him for purposes collec- 
tion, yet undoubtedly true that tax 
differs essentially from tax 
impost levied authority the gov- 
ernment upon its citizens subjects for 
the support the state. Itis not found- 
upon contract agreement. 

Unless, says the court, ac- 
tion given recovera tax, there 
personal liability and does not 
any way resemble debt. Outside the 
City New York there this state 
provision for the collection taxes 
action except the simple case cor- 
poration tax levied the state 
ler (Tax Law, 20c). there 
personal liability may said that there 
particular distinction that respect 
between debt, and tax which may 
recovered action against the person 
taxed. But the essential difference still ex- 
ists and that that tax does not become 
virtue any contract but 
exists only virtue the express pro- 
visions law operating and 
debt not, question still remains 
whether state which undertakes es- 
tablish that liability, whatever may its 
nature, has the power tocreate personal 
debt against one who not within the 
boundaries the state subject its 
jurisdiction. 

far the cases this state are con- 
cerned, the court says, not aided 
authority disposing this controversy. 
The general rule respect the power 
ity against non-resident found the 

The Supreme Court the United States 
laid down the rule that state, having 
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within its territory property non res- 
ident, may hold and appropriate 
satisfy the claims her citizens against 
that person, while had authority 
adjudicate the property and 
make valid judgment that regard, 
had auihority over the person 
resident and could not establish any 
sonal liability against him. 

After referring other federal author. 
ities, the court says: 

The true rule deduced from all 
the cases that although state has the 
power levy tax personal property 
non resident situated within its boun- 
daries and subject its jurisdiction, and 
for that purpose may separate the situs 
the owner from the actual situs the 
property within the state, and subject 
taxation because within the state, 
yet can only enforce payment that tax 
virtue its jurisdiction over the prop 
erty and has not virtue that juris 
diction any power subject the owner 
personal liability for the tax. 

Continuing, the court says: not 
think that fair construction the tax 
laws this state show that there any 
intention enforce any such liability 
against non-resident owner bank 
shares located this state. Those shares 
are assessable under the provisions sec. 
the tax law. The same statute, sec. 
72, requires that the bank shall pay the 
amount the tax out any dividends 
its and shall retain such dividends 
until the delivery the collector the 
and warrant for the current year, 
and shall within ten days such delivery 
pay out the dividends much may 
necessary pay the taxes assessed 
against the stock. then provides that 
the owner the stock resides 
place other than where the bank lo- 
cated, the same power may exercised 
collecting the tax given case 
where person has removed from tax 
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district. also provides that the tax 
shall lien the stock until the tax 
paid. section 258 the tax law 
provided that person against whom 
personal tax has been assessed has re- 
moved from the county where the assess- 
ment was made, the tax may collected 
proceeding the county court the 
county from which has removed. But 
that can apply only resident who 
subject the jurisdiction the courts. 
the Greater New York charter 
provided that tax may collected 
distress and sale the property situated 
within the state New York and this 
givesample authority distress against 
bank shares and quite 
true that section the tax law provides 
that, addition the remedy thereinbe- 
fore provided, the same remedy may 
had for the collection tax bank 
shares now provided law for en- 
forcing payment personal taxes against 
residents. That portion the section 
evidently refers sections 258 and 259, 
the tax law, and far the state 
large concerned, does not attempt 
authorize personal action. may 
said have that effect the City New 
York, the question still recurs whether 
isin the power the legislature 
do, 


The conclusion the court that- the 
necessary effect the provisions law 
which are applicable requires determin- 
ation that the non-resident shareholder 
not personally liable for this tax and for 
that reason the judgment should re- 
versed. 


The majority opinion written 
Rumsey, and concurred Mc- 
Laughlin and Hatch, JJ. Van Brunt, 
writes brief dissenting opinion, the pur- 
port which have given above, which 


Taxation New Jersey Bank Shares. 


THE BANK, 
J., May 23, 1901. 
Editor Banking Law Journal: 

DEAR answer your next 
issue whether, determining the value the 
stock the assessors, for taxation, 
are entitled exemption for the non-taxable se- 
curities which hold, all which are local 
nature. 

Very truly yours, 
TILTON, Cashier. 


The law New Jersey (Chapter 107, 
Laws imposes tax share- 
holders state and national banks for 
local and school purposes the tax dis- 
trict where they reside, the actual 
value their shares less proportionate 
deduction for real estate the bank, sep- 
arately assessed. The tax shares 
non-residents the state assessed 
the district where the bank located and 
paid the bank and charged the 
holders. 

There statutory provision for de- 
duction the value non-taxable secur- 
ities local nature, owned bank, 
from the shares determining their value 
for assessment, and the courts New 
Jersey, elsewhere, have refused al- 
low such deduction non-taxable fed- 
eral securities owned national bank 
from the value the shares, the same 
principle will doubtless hold good with 
reference non-taxable securities owned 
state banks, that shareholders are 
not, our opinion, entitled exemp- 
tion their proportionate value deter- 
mining the value the bank’s stock 
the assessors. 


CORRESPONDENCE. 


Check Impersonator. 


THE GIBBS NATIONAL BANK, 
HUNTSVILLE, Tex., May 29, 


Editor Banking Law Journal: 
DEAR response your request, page 


d 
ot 
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310, May Journal, 1901, the matter 

may have been that the depositor relied 
upon the bank have the impersonator identi- 
fied, and that had this mind when gave 
check instead paying the cash, and may 
have been the duty the bank require iden- 
tification before payment the impersonator, 
but, incline the opinion that the decision 
the Supreme Court Rhode Island void 
justice; and that former decisions, holding dif- 


ferently, are based upon more correct principles 
and sounder judgment law. 

The depositor was himself deceived and, 
probability, would have identified the imperson- 
ator called upon so. The error originated 
with him; armed the impersonator with 
means improperly getting the money and 
should suffer for his mistake and carelessness, 


Yours truly, 
WYNNE, Cashier. 


SAFE SIX PER CENT. INVESTMENT SECURITY. 


this progressive age, when there seems 
such plethora money seeking investment, 
not strange that there such enormous 
volume new investment securities seeking the 
investor. There are many investors who are 
the opinion that the only absolute safe interest- 
bearing security railroad government 
bond, netting the investor from three four per 
cent. per annum, and yet has been practically 
demonstrated, within the past decade, that there 
are some modern investments offered that not 
oniy yield fair rate interest, but are abso- 
lutely safe. 

six per cent. gold bond, interest payable 
semi-annually, which carries with the record 
eleven years without single default, con- 
vincing evidence that that particular security 
worthy investigation investor. 

the average investor, upon first being in- 
formed that investment security based 
upon assignment salaries incomes, there 
arises peculiar sort prejudice, naturally, 
until can decide investigate its merits, but 


THE BOSTON CLEARING HOUSE. 


meeting the Boston Clearing House 
Association held June 1go1, was 

Voted, That checks drafts drawn 
banks banking institutions New England 
stamped, Boston New York 
some other phrase, shall not 
received deposit for collection the 
members this association any institution 
clearing through such member. 

take effect June 15, 


CHARLES ‘RUGGLES, Manager. 


upon close, careful investigation different light 
thrown upon it. 

For eleven years Mr. John Mulholland has 
been making loans salaried employes and 
people with fixed incomes who through force 
circumstances are compelled obtain ready 
cash for private purposes, securing the loan 
assignment portion the salary in- 
Mr. Mulholland’s loan became popular 
and his demand soon outgrew his supply 
ready funds, and decided issue six per 
cent. interest-bearing bond investors, basing 
upon the assigned salaries and incomes, and 
during those eleven years Mr. Mulholland has 
never had bond prctest nor lost dollar 
considered that there are over 10,000 custom- 


ers dealing with Mr. Mulholland. has 
branch offices the principal cities throughout 
the United States. The home office located 
Park row, New York city, and invites 
the most carefui investigation from persons de- 
siring obtain safe six per cent. investment. 


PENNSYLVANIA BANKERS’ CONVEN- 
TION. 

The seventh annual meeting the Pennsyl- 
vania Bankers’ Association will held Erie, 

the Pan-American Exposition Buffalo 
means trip only few hours from Erie, 
expected that unusually large number 
bankers will arrange enjoy both the conven- 
tion and the exposition. 
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The City Cleveland owes its commercial 
supremacy largely the excellent banking facil- 
ities which have been afforded the 
institutions established within its borders. The 
marvelous growth the city and its varied in- 
dustries have been made possible the ability 
the commercial classes obtain working 
capital home. Among the substantial bank- 
ing institutions that have been such strong 
tors making Cleveland the first city Ohio, 
the Euclid Avenue National Bank, which was 
organized 1886, and which from the day 
its organization has had steady 
rupted growth. This due the careful yet 
progressive management the officers and 
directors the institution. The deposits the 
Euclid Avenue are now about $5,000,000, its 
surplus and profits are about $275,000 and its 
capital $500,000. Severance, the Presi- 
dent, was the first cashier. Mr. Severance en- 
joys the proud distinction having had 
number young men under his tutelage, 
who have graduated therefrom and are now 
holding official positions other banking insti- 
tutions, than any other bank officer the United 
States. Kaufman Hays, the vice-President, 
also treasurer the Turner Worsted Co. 
Cleveland. Farnsworth, the cashier, came 
the bank, having entered when young 
man bookkeeper and since passed through 
the various grades promotion his present 
position. 


The eleventh annual convention the Mis- 
souri Bankers’ Association was held St. Joseph, 
May and the prominent features 
was address Charles Austin, cashier 


the Mechanics’ National Bank St. Louis upon’ 


the duties bank directors and officers. 
publish some the pertinent portions this 
address the present number. Mr. 
Cornwell Buffalo was present and explained 
the Missourians the educational work the 
new institute bank clerks. The officers elect- 
for the ensuing year were: President, Gordon 
Jones, St. Joseph, Mo.; Vice-president, Aus- 


tin, St. Louis; Secretary, Calfee, Windsor’ 


The fourteenth annual meeting the Kansas 
Bankers’ Association was held Lawrence, 
Kansas, May and 29. James Eckels, ex- 
Comptroller the Currency and President 
the Commercial National Bank, Chicago, made 
instructive address dealing with many ques- 
tions which affect the country, such the com- 
bination capital, the labor question, and the 
citizen’s duty political way. The officers 
elected were: President, Scott Hopkins, Hor- 
ton; vice-President, James Bradley, Sedan; 
Secretary, Thornton Cooke, 
Treasurer, Brokaw, Kansas City, Kansas. 


The seventeenth annual meeting the Texas 
Bankers’ Convention was held Houston, May 
15. There was extended discussion 
upon the question the liability bank for 
the quality goods covered bills lading 
attached drafts bought banks, upon which 
have published all the decisions the courts 
date; and motion was carried that the 
legislative committee requested investigate 
the subject further and report the next 
vention whether relief cannot obtained. The 
officers elected were: President, Hilliard, 
Houston; vice-president, Lane, Dallas; 
Secretary, Butler, Clifton; Treasurer, 
Davis, Sanger. 


publishing the article the BANKING 
LAW JOURNAL for May, upon the Penn Na- 
tional Bank Philadelphia, certain minor errors 
crept into the text, which desire this note 
correct. The president was named Samuel 
Sharp, instead Samuel Sharp; the assistant 
cashier was named instead Beit- 
zel; the name director John Stoer was 
spelled “Stoehr” and the name Winthrop 
Smith, the oldest member the board direct- 
ors and chairman its finance committee, was 
entirely omitted giving the list directors. 
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The full list the officers and directors the 
Penn Bank follows: 
Sharp, President. 
Clifton, Cashier. 
Beitzel, Asst. Cashier. 


Directors: 
Samuel Sharp, 
Winthrop Smith, 
Robert Lippincott, 
John Stoer, 

Stacy 

Alan Reed, 
Herman Kremer, 
George Colket. 

This well-known bank was established 
1828, and its condition, April 24, 1901, 
ported the comptroller the currency, was 
follows: 

RESOURCES: 
Loans, discounts and investments $4,607,940.04 
Due from banks 248,224.20 
Cash and reserve 1,514 286.28 


$6,370,450.52 
LIABILITIES: 


Capital stock $500,000.00 
Surplus profits(net) 697,723.41 


$6,370.450.52 


Circulation 
Deposits 


sylvania Bankers’ Association, James Will- 
ock, President the Association, made 
interesting address. Among other things, 
said: 

“The financial law March 14, 1900, was 
long step towards the perfection our mone- 
tary system, but fell short the desired end 
and its recognized are fit subject 
for future legislation. The law which refer 
now makes the gold dollar the standard, and 
provides that all other forms money 
kept parity with the gold dollar, but does 
not provide any particular way which the par- 
ity the silver dollar insured. 

bill was introduced Congressman Hill 
remedy this omission, which provides that the 
gold reserve reserve for silver dollars, 
well for legal tender and treasury notes, 
The parity has heretofore been, and now, 
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being maintained without apparent be- 
cause one has questioned it. Our financial 
institutions are taking all kinds money 
equivalent gold, and you may ask what the 
necessity making silver dollars redeemable 
gold parity can maintained under the pres- 
ent law. 

“But have only remember that the con- 
dition the treasury 1893 and 
casions, has demonstrated that the circumstances 
may shape themselves destroy confidence 
the ability the treasury maintain the par- 
ity unless amply protected only 
excuse for contrary opinion will arise from 
views based the present extremely favorable 
condition monetary affairs and belief the 
perpetuity the same. 

Mr. bill will receive favorable 
consideration. The last session the Congress 
just closed, beyond changing the war tax law— 
which repealed the check stamp tax for the ben- 
efit our customers, but omitted reduce the 
tax per thousand capital stock and sur- 
plus, which bankers much desired— 
omitted take action number important 
subjects before them and interesting bankers. 
For instance; 

Shall national banks permitted loan 
real estate, and so, what amount? 

Shall bank examiners paid fee 
salary? 

Shall all the reserve kept home 
your own vaults? 

Changing the restriction excessive loans 
from per cent. capital per cent as- 
sets. 

New and more stringent regulations gov- 
erning loans bank officers and directors. 

these questions are practical, 
bankers take them and give our mem- 
bers congress our best advice, will have 
none but ourselves blame future legislation 
shall unsatisfactory. 

bill introduced Congressman Lovering 
provide bank note circulation worthy 
your earnest The bank note essen- 
tial part our currency. Its issue under our 
banking system has been with such restrictions 
not admit that degree elasticity desir- 
able such currency, though every other re- 
spect has been ideal currency. The ex- 
pansion bank note circulation under present 
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conditions has nearly reached its maximum limit. 
Our traditional faith bank note secured 
government bonds and the fact that the demand 
the banks for government bonds has been 
and may necessary the high credit the 
government, makes unwise abolish the prin- 
ciple with which are familiar, bonded 
curity. 

desire for elastic currency adjusted 
the wants the people, and available when 
needed the requirements business, has 
suggested that there might additional issue 
bank notes not based bonds. Mr. 
ing’s bill provides that each bank, having already 
issued circulating notes based bonds, may 
issue additional notes not based bonds the 
amount one-fifth the bond-secured circu- 
lation. Thus bank deposits $100,000 bonds 
and issues $100,000 circulation under present 
law. Under the Lovering bill this bank could 
al. This $20,000 would redeemed when 
sented the redemption agency the bank, 
just any the secured notes, and their 
annual payments one-half per cent. 
the gua anteed notes. These notes would also 
secured the general assets the bank, 
being, like the bond-secured notes, first lien 

“This bill calculated give the bank 
note circulation ‘degree elasticity which 
needs, but such departure from 
ent that ought study all its phases 
most carefully before endorsing its provisions. 
any event, must not now hereafter 
sent the issue any bank notes whose prompt 
redemption not absolutely guaranteed the 
general government. 

“The bankers’ institutes for 
the education bankers and bank clerks 
other practical subject now exciting the close 
attention our fraternity. will 
bered that the American Bankers: Association 
Richmond last October voted the sum 
000 the Committee Education for the 
pose systematically disseminating technical 
banking information among the bankers the 
country. the intention the Committee 
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form the bankers into series groups clubs 
which will furnished with specially prepared 
literature calculated place the younger gener- 
ation bankers better position cope with 
modern financial conditions. Not only will the 
subjects ordinary methods treated, but the 
higher problems finance will given ade- 
quate consideration. Every man, great 
extent, the arbiter his own destiny. There 
are many questions must decide for himself. 
preparation for this responsibility will 
good for any encourage this opportunity 
think more for ourselves and broaden our 
knowledge our own business. The hearty 
co-operation our groups associations 
will much insure the success this highly 
commendable project, and earnestly commend 

“The Pennsylvania Bankers’ Association has 
endorsed the Negotiable Instruments Law, and 
itis now before the 
The Pennsylvania Bar Association has also en- 
dorsed committees from each these 
bodies have the bill charge and will appear 
advocate its passage before the legislative com- 
mittee early day. Copies have been sent 
the law schools, has been adopted text- 
book several them, and all the known 
writers bills and notes the country have 
been consulted. has been commended for 
adoption the supreme court several states, 
and far know has yet meet its first 
adverse criticism from any the courts the 
seventeen states where has been adopted. 
has been critically examined and recommended 
the very able committees the New York 
City Bar Association, the Pennsylvania Bar As- 
sociation, and the judiciary committees 
over twenty states, and not unreasonable 
anticipate its acceptance due time all the 
states the Union. should passed with- 
out any alterations whatever; otherwise the dis- 
crepancies supposed uniformity would al- 
most bad the present diversity. hope 
this bill will enacted into law the present 
session our legislature, and mention here 
that you gentlemen may confer with your 
representatives Harrisburg impress them 
the importance the measure and your great 
desire have them vote for it.” 
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USES AND ABUSES THE LOCAL CHECK SYSTEM—ALSO REMEDY. 


per cent., the business the country 
transacted the common medium 
bank exchange and other commercial 
paper representing value. Comparatively 
little actual cash handled these days 
commercial progress. The banking in- 
stitutions have become once the clear- 
ing houses and depositories the busi- 
ness world. the medium through 
infinitum with the same money; other 
words, $10,000 commercial transactions 
are carried during given year with 
$100 actual cash. ‘The same money, 
through checks, bank drafts and other 
items exchange, revolved rapidly 
that lost sight and lies dormant 
the banker’s vault. That this system 
universally used blessing none will 
gainsay, and yet, like roses, has its 
thorns. 

the good old days State bank cur- 
rency one received pay” 
only find that the bank had ceased re- 
deeming promises, leaving him without 
either bill accounts receivable its 
Happily that antiqua- 
tion has been superseded better, 
broader system, and yet oftentimes our 
jobbers factories issue receipts for sup- 
posed ‘‘full payments” only find that 
they have received depreciated exchange, 
and are compelled charge 
day’s business, when can call his time 
his own for few weary minutes, write 
out few checks his local bank and 
forward them his creditors payment 
goods sold him net prices, and for 
which the creditor expects receive and 
should receive funds par; yet when 
returns the local checks from 
his bank the creditor finds that has 
sustained loss. The merchant argues 
that not responsible, that the cred- 
itor should make such arrangement 
with his bank will insure him par all 
local checks; that has done his 
duty when checks are mailed, and that 
any perambulations the check may make 
after leaves his hands any charges 


which accrue its handling are rightly 
charged the payee. That his position 
untenable will decide reflection, 
purchases goods agreed price, 
and would object vigorously the jobber 
habitually but fails 
remember that pays “short funds” 
when sending his jobber check his 
lection charge made. 

This rarely, ever, done with mal- 
ice aforethought,” but because its 
venience, and also because the 
attention has not been called the injus- 
tice it, nor easy way suggested 
remedy it. can, perhaps, safely 
said that banker desires see the 
present system continued, but, the 
contrary, would glad make such ar- 
rangements with his customers would 
make their checks worth par the hands 
their creditors. This could done 
very easily the local banker arranging 
with his correspondents take checks 
drawn his bank. 
charges, any, could settled the 
banker and the merchant. rubber 
stamp could provided, reading 
desired, Bank, city, state.” 

better way, sure, for each 
merchant purchase bank draft, postal 
order express order and forward same 
where local checks are used for the 
sake convenience, merchants should 
consider matter business integrity 
make such arrangements with their 
bankers will insure their creditors 
face value and the immediate payment 
all checks without the delays collec- 
tion. 

are all agreed that the old maxim 
true, ‘‘save the pennies and the dollars 
will save little things 
that the whole. The use local 
checks should examined into carefully, 
and steps taken remit cents the 
doliar for goods purchased. are 
era sound money, money worth par 
the world over. Let not our individual 
exchange the only depreciated currency 
the commercial world. 
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